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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 
for the District of Columbia 

Equity No. 53577 

Aron IIirsch, Emil Hirsch, Siegfried Hirsch and Sieg- 
mund A. Hirsch, sole surviving partners doing busi¬ 
ness under the firm name and style of Aron Hirsch &. 
Sohn, Plaintiffs , 

v. * 

Howard Sutherland, as Alien Property Custodian and 
W. O. Wood, as Treasurer of the United States, Defen¬ 
dants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill of Complaint 

Filed October 20 1931 

In the Supreme Court of the District of Columbia 
Holding an Equity Court. 

Equity No. 53577 

Aron Hirsch, residing at Xo. 31 Victoriastrasse, Berlin, 
Germany, Emil Hirsch, residing at Xo. 9 Rauch- 
strasse, Berlin W 10, Germany, Siegfried Hirsch, re¬ 
siding at Xo. 8 Hagenstrasse Berlin-Gruncwald, Ger¬ 
many, and Siegmund A. Hirsch, residing at Finow-bei- 
Ebcrswald, Germany, sole surviving partners doing 
business under the first name and style of Aron Hirsch 


o 


ARON HIRSCH KT AL. VS. HOMER CUMMINGS ET AL. 


& Sohn, having their principal place of business in 
Berlin-Charlottenburg, Germany, Plaintiffs , 

—against— 

Howard Sutherland, as Alien Property Custodian (Wash¬ 
ington, D. C.). and \V. O. Wood, as Treasurer of the 
United States (Washington, D. C.), Defendants. 

The plaintiffs above-named, by their attorney, declare, 
upon information and belief, as follows: 

1. That, in the year 1017, Aron Hirsch, Emil Hirsch, 
Siegfried Hirsch, Siegmund A. Hirsch and Abraham Hirsch 
were copartners doing business under the firm name and 
style of Aron Hirsch & Sohn, hereinafter referred to as 
“The copartnership of Aron Hirsch & Sohn”, Halberstadt, 
Germany. 

2. That subsequently the said Abraham Hirsch, men¬ 
tioned in the last paragraph, died, and the above-named 
plaintiffs are the sole surviving partners. 

3. That the persons mentioned in the first paragraph 
herein, at the times mentioned herein, were, and the said 
Aron Hirsch, Emil Hirsch, Siegfried Hirsch and Siegmund 

A. Hirsch still are, citizens and residents of Ger- 
2 many. 

4. That the defendant, Howard Sutherland, is a 
resident of the District of Columbia and is now the duly 
appointed, qualified and acting Alien Property Custodian 
of the United States and is sued herein as the incumbent 
of said office. 

5. That the defendant, W. O. Wood, is a resident of the 
District of Columbia and is now the duly appointed, quali¬ 
fied and acting Treasurer of the United States and is sued 
herein as the incumbent of said office. 

6. That this suit is brought under the laws of the United 
States, namely, the Act of Congress known as the Trading 
with the Enemy Act, approved by the President on October 
fi, 1917, and the acts amendatory thereto, and the executive 
orders and actions proclaimed and done in alleged con¬ 
formity with the general jurisdiction and powers of this 
Court. 

7. That the said copartnership of Aron Hirsch & Sohn 
■was the owner of and entitled to receive from Ludwig 
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Vogelstein, under the terms of a certain agreement, dated 
April 10, 1905, the sum of Three million seventy-six thou¬ 
sand one hundred and 20/100 Dollars. ($3,076,1*00.20). 

8. That the copartnership of Aron Hirseh & Sohn has 
complied with the requirements of Section 9 of the Trad¬ 
ing with the Enemy Act, as amended, by filing notice of 
claim with the Alien Property Custodian of the United 
States for all the property described in the notice of claim 



9. That in or about the month of April, 191S, one J. Lion- 
berger Davis, purporting to act in behalf of the Alien Prop¬ 
erty Custodian, signed a demand, a copy of which is hereto 
annexed and marked “Exhibit B”. 

10. That thereafter the said J. Lionberger Davis, 
3 purporting to act in behalf of the Alien Property 
Custodian, caused the said demand to be delivered 
to a firm of attorneys at law doing business under the name 
of Reeves & Todd, and the said Reeves & Todd, at the time 
of the receipt of said demand, purported to acknowledge 
service of said demand by an alleged admission of service, 
and which admission of service reads as follows: 

“Service of the within demand accepted this 12th day of 
April, 1918. 

REEVES & TODD 
by A. J. TODD, 
a member of said firm.” 

11. That at the time of the delivery of said alleged de¬ 
mand, power to make determination that the plaintiffs were 
enemies within the meaning of the Trading with the Enemy 
Act had not been conferred upon the said J. Lionberger 
Davis, and he was not legally authorized to make the said 
demand. 

12. That the said alleged demand (Exhibit B) constitutes 
the only writing purporting to be a demand served upon 
said Reeves & Todd or anyone authorized to represent 
Reeves & Todd, and that no other demand was served upon 
any person other than the two alleged demands, one claimed 
to have been served upon Ludwig Vogelstein and one al¬ 
leged demand claimed to have been served upon L. Vogel¬ 
stein & Co. Inc., which said demands were cancelled bv the 
Alien Property Custodian. 
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13. That the property described in said alleged demand 
(Exhibit B), purporting to have been served, as aforesaid, 
upon the said Reeves & Todd, is the only property pur¬ 
ported to have been seized by the Alien Property Custodian 
as belonging: to the copartnership of Aron Hirsch & Solin. 

14. That at the time of the purported service of said al¬ 
leged demand, the copartnership of Aron Hirsch & Solin did 
not own anv of the shares of stock described in said de- 

mand, nor did it own the same at any time there- 
4 after, and that at said times the real owner of said 
stock was one Ludwig Vogelstein and/or Ernest 
Hothorn. 

In. That, in order to obtain the return to himself of said 
shares of stock described in said alleged demand, the said 
Ludwig Vogelstein was compelled to, and did, pay to the 
Alien Property Custodian the sum of Three million sev¬ 
enty-six thousand one hundred and 20/100 ($3,076,100.20) 
Dollars, owing to the said copartnership of Aron Hirsch & 
Solin, but payable after the termination of the war. 

16. That, in consideration of the agreement on the part 
of said Ludwig Vogelstein to pay the aforesaid sum, the 
Alien Property Custodian, as aforesaid, turned back to the 
said Ludwig Vogelstein the said shares of stock belonging 
to the said Ludwig Vogelstein, together with other shares 
of stock of L. Vogelstein & Co. Inc., mentioned in the de¬ 
mand (Exhibit B). 

17. That the said sums of money so paid by Ludwig 
Vogelstein, and so received by the Alien Property Cus¬ 
todian, as aforesaid, are the sums of money referred to in 
the notice of claim filed as aforestated. 

18. That no valid determination was ever made under 

the said Act of Congress known as the Trading with the 

Enemy Act, that the said members of said copartnership 

of Aron Hirsch & Solin were enemies, and that thev were 

the owners of the sums of monev referred to in the notice 

•> 

of claim herein, and that no demand for said moneys re- 
ferred to in the notice of claim herein, filed as aforesaid, as 
required by law, was ever made or served upon the copart¬ 
nership of Aron Hirsch & Solin or anyone in possession 
of property or moneys belonging to the said copartnership 
of Aron Hirsch & Sohn. 
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19. That the purported seizure of the said tliirty- 
.") nine thousand (39,000) shares of stock described in 
the demand herein, and the purported seizure and 
retention of the moneys paid by Ludwig Vogelstein, as 
aforesaid, were wrongful and without warrant of law, and 
that by reason thereof plaintiffs are entitled to a return of 
all the moneys and property described in the notice of claim 
filed by the plaintiffs herein, without deduction of the 
twenty (20%) percent of the aggregate value of said money 
or property as provided by Section 9, subdivision (n) of 
the Trading with the Enemy Act, as amended by the Settle¬ 
ment of War Claims Act of 1928. 


20. That the plaintiffs were advised that, in order to ob¬ 
tain the release of any of the aforesaid moneys or prop¬ 
erty, it was necessary that they file, pursuant to the provi¬ 


sions of the Settlement of War Claims Act of 192S, a claim 


for eighty (80%) percent of the aggregate value of said 
property and cash in the possession of the Alien Property 
Custodian and the Treasurer of the United States to their 
credit, together with all income and accretions accruing 
thereon, and consent to the postponement of the return of 
an amount equal to twenty (20% ) percent of the aggregate 
value of said money or property, pursuant to Section 9, 
subdivision (n) of the said Trading with the Enemy Act, 
as amended by the Settlement of War Claims Act of 1928. 

21. That, in order to obtain the said eighty (80%) per¬ 
cent, the said copartnership of Aron Hirscli & Solin, pur¬ 
suant to the provisions of the Settlement of War Claims 
Act of 1928 as aforesaid, filed a claim for eighty (80%) per¬ 
cent of the aggregate value of said property in cash and 
filed a consent to the postponement of the return of an 
amount equal to twenty (20%) percent of the aggregate 
value of said property and cash, but these plaintiffs allege 
that, as said alleged demand and alleged seizure were 
G invalid, the consent was unnecessary, and the Alien 
Property Custodian had no legal right to exact such 
consent from the said copartnership of Aron Hirseh & Solin 
as aforesaid. 


22. That heretofore, prior to the commencement of this 
action, the Alien Property Custodian returned to the co¬ 
partnership of Aron Ilirsch & Solin eighty (80% ) percent 
of the property described in the notice of claim (Exhibit 
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A), excluding therefrom the unallocated interest prior to 
March 4, 1923. 

WHEREFORE, THE PLAINTIFFS PRAY: 

(1) That a subpoena issue out of this Honorable Court 
directed to the defendants, Howard Sutherland, as Alien 
Property Custodian, and W. 0. Wood, as Treasurer of the 
United States, commanding them and each of them to ap¬ 
pear herein and answer this Bill of Complaint, but not un¬ 
der oath, the answer under oath and each of them being 
hereby specifically waived. 

(2) That upon a final hearing of said cause a decree be 
entered herein finding that the said Aron Hirsch, Emil 
Ilirsch, Siegfried Hirsch, and Siegmund Hirsch are the 
owners of all the property described in the notice of claim 
(Exhibit A). 

(3) That the said defendants be directed to pay over 
and account to the plaintiffs for the property described in 
the notice of claim (Exhibit A) now in the possession, cus¬ 
tody of control of the said defendants or either of them. 

(4) That all proper Orders and Decrees may be made 
and proper inquiries directed, and that all such other and 
further and general relief may be afforded Plaintiffs as the 
nature of the case may require, and as to the Court may 
seem meet and proper. 

ARON HIRSCH, EMIL HIRSCH, SIEG¬ 
FRIED HIRSCH, and SIEGMUND A. 
HIRSCH, sole surviving partners, do¬ 
ing business under the firm name and 
style of ARON HIRSCH & SOHN, 

Plaintiffs, 

By GEO D CASTO 

Attorney . 

GEORGE D. CASTO 

Attorney for Plaintiffs. 

7 District of Columbia, ss. 

1, George D. Casto, being first duly sworn, depose and 
say that 1 am the attorney of record for the Plaintiffs here¬ 
in, all of whom are absent from the District of Columbia; 
that I have read the foregoing Bill of Complaint by me sub- 
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scribed as attorney of record for the said Plaintiffs, and 
have knowledge of the matters and things therein con¬ 
tained ; that the statements made therein as of my own per¬ 
sonal knowledge are true, and that those made upon infor¬ 
mation and belief I believe to be true. 


GEO D. CASTO 

Attorney of Be cord for Aron Hirsch. 
Emil Hirsch , Siegfried Hirsch , and 
Sicgmund A. Hirsch, sole surviving 
partners, doing business under the 
firm name and style of Aron Hirsch 
£ Sohn , Plaintiffs. 


Subscribed and sworn to before me this 20th. day of Oc 
tober, 1931. 

S. WILLIAM MILLER 

(Seal) Notary Public. 


“Exhibit A” 

To HOWARD SUTHERLAND, 

Alien Property Custodian, 

Washington, D. C. 

The undersigned, hereinafter referred to as claimant, de¬ 
siring to take advantage of section 9 of the “Trading with 
the Enemy Act,” hereby gives you notice of claim and 
makes application to the President for the allowance there¬ 
of, as follows, and hereby agrees to furnish such other in¬ 
formation and proof as you may require. 

1. Name of claimant is Aron Hirsch & Sohn, a partner¬ 
ship composed of Aron Hirsch, Emil Hirsch, Siegfried 
Hirsch and Sicgmund Hirsch all residing in Berlin, Ger¬ 
many, (formerly in Halberstadt, Germany). 

2. Address of claimant is Berlin, Germany, Unter den 
Linden 57. 

3. Name of person whose property is affected by this 
claim is Aron Hirsch & Sohn. 

4. Residence and address of Aron Hirsch & Sohn 
8 is Berlin, Germany, Unter den Linden 57, (formerly 
at Halberstadt). 

5. Name of any other person, etc. None. 


s 


ARON HIRSCH ET AL. VS. HOMER CUMMINGS ET AL. 


* * * 


6. Address of such person. 

7. This claim is for a sum of money and not for specific 
property. (See answer to Xo. 8 below.) 

8. The nature of the claim, notice of which is hereby 
given, is as follows: 

Property claimed by the Government to belong wholly or 
partly to Aron Hirsch & Sohn and consisting of 50.000 
shares of stock of L. Yogelstein & Go., Inc. (a corporation 
organized under and pursuant to the laws of the State of 
Xew York) was deposited by L. Vogelstein. Inc., and its 
attorneys. Reeves & Todd, with the Alien Property Cus¬ 
todian on June 0, 1918. Said stock was thereafter and on 
January 6. 1920 purchased by L. Yogelstein & Co., Inc., 
from the Alien Property Custodian for the total sum of 
($3,076,100.20) Three Million Seventy-six Thousand One 
Hundred and 20 TOO Dollars as ultimately paid by L. Yogel- 
stein & Co.. Inc., to the Alien Property Custodian and that 
amount of principal was taken and held, and is still held 
by the Alien Property Custodian or is deposited in the 
Treasury of the United States as the property of the said 
Aron Hirsch & Sohn, with the exception of such sums as 
have been turned over to the said Aron Hirsch <Jc Sohn un¬ 
der the provisions of the TYinslow Act. 

The claim herein made by Aron Hirsch & Sohn, notice of 
which is hereby given, is for the turnover to us of all the 
funds now held by the Alien Property Custodian less the 
amount of $145,600.00, plus interest as earned on this sum, 
which amount represents a claim made by a certain Josef 
Heller, a citizen of Czecho-Slovakia, Claim Xo. 36701, to 
which claim the said Aron Hirsch & Sohn have given their 
assent. 


The claim is subject to the provisions of the settlement 
of the "War Claims Act of 1928. 

Claimant hereby specifically consents to the withholding 
bv the Alien Property Custodian of twenty percentum of 
the money or other property due him or held in his trust 
under subsection (m) of the settlement of "War Claims Act 
of 1928 and the investment of said twenty percentum by 
the Alien Property Custodian in accordance with the pro¬ 
visions of Section 25 of said Act. 

9. The claimant represents and alleges that claimant now 
is and for upward of twenty-five years has been a partner- 
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ship of Halberstadt or Berlin, Germany, respectively, and 
is the owner of the property claimed, and/or entitled to the 
return of such property or payment under the provisions 
of Section 9 of the “Trading; with the Enemy Act,” that 
no person or persons whatsoever, except as above stated, 
have any interest in or lien upon the proceeds of the claim 
set forth in the within notice; that this notice is not filed 
in collusion with anv enemv or allv of enemv, or anv other 
person or persons for the purpose of avoiding- the terms 
and provisions of the “Trading- with the Enemy Act”; that 
the claim herein referred to is in all res]>ects bona fide, and 
that there are no set-offs, counterclaims, or defenses, 
9 except as herein stated. 

Dated. Washington; March 15th, 1028. 


ARON HIRSCH & SOHX 
by SIEGFRIED IirRSCTI 

(Seal) 

Alien Property Custodian 
United States of America 


A. P. C. 

Claim Section 
Received 

MAR 15 1928 

Referred to. 

Answered . 

Date . 

No. 


10 


Endorsed: 
ham, Clerk. 


Filed Oct 20 1931 


Frank E. Cunning- 


“Exhibit 7?” 


Original 


Report No. 739? 
Trust No. F-954? 


Alien Property Custodian 

Demand by Alien Property Custodian for Property 


Extracts from “Trading with the enemv Act”. 

See. 7 (c). “If the President shall so require, any money 
or other property owing or belonging to or held for, by, 
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on account of, or on behalf of, or for the benefit of an enemy 
or allv of eneniv not holding a license granted bv the Presi- 
dent hereunder, which the President after investigation 
shall determine is so owing or so belongs or is so held, shall 
be conveyed, transferred, assigned, delivered, or paid over 
to the alien property custodian.” 

Sec. 7 (r). “No person shall be held liable in any court 
for or in respect to anything done or omitted in pursuance 
of any order, rule, or regulation made by the President un¬ 
der the authoritv of this Act. 


“Any payment, conveyance, transfer, assignment, or de¬ 
livery of money or property made to the alien property 
custodian hereunder shall be a full acquittance and dis¬ 
charge for all purposes of the obligation of the person mak¬ 
ing the same to the extent of same. The alien property 
custodian and such other persons as the President may ap¬ 
point shall have power to execute, acknowledge, and deliver 
any such instrument or instruments as may be necessary 
or proper to evidence upon the record or otherwise such 
acquittance and discharge, and shall, in case of payment 
to the alien property custodian of any debt or obligation 
owed to an enemy or ally of enemy, deliver up any notes, 
bonds, or other evidences of indebtedness or obligation, or 
anv securitv therefor in which such eneniv or allv of eneniv 

» • V b « 

had any right or interest that may have come into the pos¬ 
session of the alien property custodian, with like effect as 
if lie or they, respectively, were duly appointed by the 
eneniv or allv of eneniv, creditor, or obligee.” 

Extracts from Executive Order dated February 2b, 1918. 

Sec. 1 (<•). “The words ‘right’, ‘title’, ‘interest’, ‘estate’, 
‘power’, and ‘authority’ of the enemy, as used herein, shall 
be deemed to mean respectively such right, title, interest, 
estate, power, and authority of the enemy as may actually 
exist and also such as might or would exist if the existing 
state of war had not occurred, and shall be deemed to in¬ 
clude respectively the right, title, interest, estate, power 
and authority in law or equity or otherwise of any repre¬ 
sentative of or trustee for the enemy or other person claim¬ 
ing under or in the right of, or for the benefit of, the 

enemy. ’ ’ 

•> 

Sec. 2 (a). “A demand for the conveyance, transfer, as¬ 
signment, delivery and payment of money or other prop- 
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erty unless expressly qualified or limited shall be deemed 
to include every right, title, interest, and estate of the 
enemy in and to the money or other property demanded as 
well as every power and authority of the enemy there¬ 
over.” 

Sec. 2 (r). “When demand shall be made and notice 
thereof given, as hereinbefore provided, such demand and 
notice shall forthwith vest in the Alien Property Custodian 
such right, title, interest, and estate in and to and posses¬ 
sion of the money or other property demanded and such 
power or authority thereover as may be included within 
the demand, and the Alien Property Custodian may there¬ 
upon proceed to administer such money and other prop¬ 
erty in accordance with the provisions of the ‘Trading with 
the enemy Act’ and with any orders, rules, or regulations 
heretofore, hereby, or hereafter made by me or hereto¬ 
fore or hereafter made by the Alien Property Custodian.’* 

To Messrs. Reeves & Todd, 

Address 165 Broadway, New York City, N. Y. 

I, A. Mitchell Palmer, Alien Property Custodian, Duly 
appointed, qualified, and acting under the provisions of the 
Act of Congress known as the “Trading with the enemy 
Act,” approved October 6, 1917, and the Executive orders 
issued in pursuance thereof, by virtue of the authority 
vested in me bv said Act and bv said Executive orders, after 
investigation do determine that: 

Aron Hirsch & Son, (Name of enemy or ally of enemy) 
whose address is Halberstadt, Germany. (Last known ad¬ 
dress) is an enemy (not holding a license granted by the 
President), and has a certain right, title, and interest in 
and to Fifty thousand (50,000) shares of the capital stock 
of L. Vogelstein & Co., Inc., which said stock is by you held 
for, by, on account of, and on behalf of, and for the benefit 
of the said Aron Hirsch & Sohn; and I hereby direct and 
require that you forthwith transfer and assign, on your 
books and records, all the right, title and interest of the 
said Aron Hirsch & Sohn in and to the said stock, to me, as 
Alien Property Custodian; and that you shall from time 
to time, transfer, pay over and deliver to me, as Alien 
Property Custodian, the proportion and interest of said 
Aron Hirsch & Sohn in said stock, including the dividends 
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and accumulations thereon, as the liquidation of the firm of 
L. Yogelstein & Co., Inc., progresses, the same to be held, 
administered and accounted for by me as provided by law. 

"Witness my hand and seal of office, this fourth day of 
April, 1918. 

A. MITCHELL PALMER, 

Alien Properly Custodian. 

By ,J. L. DAVIS. 

Managing Director. 

11 Order Substituting Urey Woodson and IUwt. 

Alexander Julian 

Filed August 28 1933 
* • # 

This cause came on to be heard upon the motion of plain¬ 
tiffs to substitute Urey Woodson as Alien Property Cus¬ 
todian of the United States in lieu of Howard Sutherland 
as Alien Property Custodian of the United States and 
William Alexander Julian as Treasurer of the United 
States in lieu of W. 0. Wood as Treasurer of the United 
States, and upon consideration of said motion it is, by the 
Court this 28th day of August, 1933, 

ORDERED that said Urey Woodson as Alien Property 
Custodian of the United States, be and he is hereby substi¬ 
tuted in lieu of said Howard Sutherland as Alien Property 
Custodian of the United States, and that William Alexan¬ 
der Julian as Treasurer of the United States, be and he is 
hereby substituted in lieu of said W. O. Wood as Treasurer 
of the United States, and the Clerk of the Court is hereby 
authorized and directed to issue any and all necessary sum¬ 
monses or notices requisite to the carrying out of said 
substitution. 

DANIEL W. (VDONOGHUE 

Justice. 


Consent is hereby given to the entry of the foregoing 
order. 


H B COX, 

Special Assistant to the Attor¬ 
ney General , 

Attorney for Defendants. 
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12 Order Substituting Homer Cummings 

Filed September 18 1934 

# • • 

This cause coming on to be heard on motion to substitute 
one of tin* parties defendant, and it appearing to the Court 
that, by Executive Order No. 6694, dated May 1, 1934, and 
effective on and after July 1, 1934, the President of the 
Cnited States abolished the office of Alien Property Cus¬ 
todian and transferred the authority, rights, privileges, 
powers and duties theretofore conferred and imposed on 
the Alien Property Custodian by law and/or executive or¬ 
der, to the Department of Justice to be administered under 
the supervision of the Attorney General; and provided 
therein that all the funds, securities, clioses in action, real 
estate, patents, trade-marks, copyrights, and all other prop¬ 
erty of whatsoever kind to which the Alien Property Cus¬ 
todian had title, possession or control, be transferred to the 
Attorney General to be administered and disposed of by 
him as required by law; and it appeared to the Court that 
the plaintiffs herein arc asserting a right, title and interest 
in and to certain funds or property alleged to be in the pos¬ 
session of the Alien Property Custodian, and in order that 
tlie plaintiffs’ rights and claims may be judicially deter¬ 
mined, it becomes necessary to substitute Homer Cum¬ 
mings, Attorney General of the United States for and in 
the place of said Urey Woodson as party defendant herein, 
ami the Court being fully advised in the premises, it is this 
18th (lav of September, 1934, 

ORDERED, ADJUDGED AND DECREED that Homer 
Cummings, Attorney General of the United States, be and 
hereby he is substituted for and in the place of Urey Wood- 
son as party defendant in this suit. 

(Signed) JESSE 0 ADKINS 

Justice 

13 Consent is hereby given to the entry of the fore¬ 
going order. 

GEORGE C SWEENEY 
Assistant Attorney General. 

Attorney for the Defendants. 

HLJ 
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Motion to Dismiss 

Filed February 9 1935 
# • * 

Now come the defendants, Homer S. Cummings, Attor¬ 
ney General of the United States, and AY. A. Julian, Trea¬ 
surer of the United States, and move this honorable Court 
to dismiss the bill of complaint upon the grounds that: 

I. By Public Resolution 53, 73rd Congress, the Congress 
has withdrawn the consent of the United States to be sued, 
and has revoked the jurisdiction of this court to entertain 
a suit by any German national for the recovery of any 
money or other property now held and administered under 
the Trading with the Enemy Act, as amended. 

II. By the “Independent Offices Appropriation Act, 

1935", Congress has withdrawn the consent of the United 

States to be sued, and has revoked the jurisdiction of this 

court to entertain a suit bv anv former enemv for the re- 

« • * 

eovery of the (2) per centum withheld for payment of ad¬ 
ministrative charges under the Trading "With the Enemy 
Act as amended. 48 Stat. 509, 510. 

ITT. By Section 26 (c) of the Trading with the Enemy 
Act, as amended, Congress has prohibited the present re¬ 
turn of “unallocated interest” to the plaintiffs herein. 

TV. The sufficiency of the demand and the authority of 
the agent of the Alien Property Custodian are immaterial 
because the mere fact of possession of the property by the 
Alien Property Custodian was sufficient under the Trading 
with the Enemy Act to vest all right, title and interest 
therein in the Custodian, and because anv irregularity was 
cured by the Knox-Porter Peace Resolution of July 2, 1921. 
42 Stat. 105. 

V. The demand by the Alien Property Custodian as exe¬ 
cuted by J. L. Davis, Managing Director, was a regular 
and legally sufficient demand. 

VI. The plaintiffs, as German nationals, are barred 
14 by the Treaty of Berlin from maintaining this suit. 

VII. There is no statutory authority for the pres¬ 
ent suit for the reason that the United States has not con¬ 
sented to be sued by a German enemy for the twenty per 
centum of the property of which return has been postponed. 

VIII. The Attorney General cannot be sued for funds in 
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the German Special Deposit Account which are not in his 
possession and which are under the control of the Secre¬ 
tary of the Treasury. 

IX. The Treasurer cannot be sued for funds in the Ger¬ 
man Special Deposit Account because the Settlement of 
War Claims Act of 1928 which established that account 
made no provision for and gave no consent to suits against 
the Treasurer by German nationals for the recovery of 
money therein deposited. 

X. The Plaintiffs are estopped from denying the validity 
of the acts of the Alien Property Custodian. 

GEORGE C SWEENEY 
Assistant Attorney General. 

LESLIE C GARNETT 
United States Attorney. 

HARRY LeROY JONES, 
Attorney, Department of Justice. 

EDWARD FIRST 

Attorney, Department of Justice. 

Attorneys for the Defendants. 

Stipulation 

Filed February IS 1935 
# # • 

IT IS HEREBY STIPULATED that the complaint in 
the above entitled action be deemed amended so that para¬ 
graphs 9, 10, 11 and 14 thereof shall read as follows: 

“9. That in or about the month of April, 1918, some per¬ 
son, other than J. Lionberger Davis, purporting to act in 
behalf of the Alien Property Custodian, signed a demand, 
a copy of which is hereto annexed and marked “Exhibit 
B”; that the name “J. L. Davis” attached to said 
15 demand is not the signature of J. Lionberger Davis; 

that neither the said J. Lionberger Davis nor the 
person purporting to have signed the name “J. L. Davis” 
to said demand had any right or authority to sign demands 
on behalf of the Alien Property Custodian. 

“10. That thereafter and on or about the 12th day of 
April, 1918, the demand mentioned in the previous para- 
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graph was delivered to a firm of attorneys at law doing 
business under the name of Reeves & Todd, and the said 
Reeves & Todd, at the time of the receipt of said demand, 
purported to acknowledge service of said demand by an 
alleged admission of service, and which admission of ser¬ 
vice reads as follows: 

“Service of the within demand accepted this 12th day of 
April, 1918. 

REEVES & TODD 
by A. J. TODD, 
a member of said firm.'' 

“11. That at the time of the signing and delivery of said 
alleged demand, power to make determination that the 
plaintiffs were enemies within the meaning of the Trading 
With the Enemy Act had not been conferred upon the said 
J. Lionberger Davis nor upon the person purporting to have 
signed the name “J. L. Davis” to said demand, and that 
neither was legally authorized to make the said demand. 

“14. That at the time of the purported service of said 
alleged demand, the copartnership of Aron Hirsch & Solin 
did not own any of the shares of stock described in said 
demand, nor did it own the same at any time thereafter, 
and that at said times the real owner of said stock was one 
Ludwig Vogelstein and/or Ernest Hothorn, nor was said 
stock held for or on account of or on behalf of or for the 
benefit of the copartnership within the intent and meaning 
of the Trading With the Enemy Act and amendments there¬ 
to.” 

IT IS FURTHER STIPULATED that the answer to the 
bill of complaint in the above-entitled action be deemed 
amended so that paragraph 22 (b) shall conclude with the 
following additional two sentences: 

“On January 15,1929, the Alien Property Custodian pur¬ 
suant to Section 25 (a) of the Trading With the Enemy 
Act, and upon the request of the Secretary of the Treasury, 
transferred to him the sum of $549,598.64 for deposit in 
the German Special Deposit Account, which sum had been 
retained by the Alien Property Custodian pursuant to the 
written consent filed under Section 9 (m). As a result of 
this transfer to the German Special Deposit Account, the 
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defendants do not have possession or control of said sum 
which is now demanded bv the plaintiff. 

IT TS FURTHER STIPULATED that an order 
16 to the foregoing effect may be entered by either party 
without further notice. 

Dated, February 15", 1935 

GEO. D. CASTO 
Attorney for Plaintiff's. 

GEO 0 SWEENEY 
Assistant Attorney General 
HARRY LeROY JONES 
Attorneys for Defendants. 

Memorandum of Court 

Filed November 22 1937 

* • * 

The plaintiffs were alien enemies at the time their prop¬ 
erty was seized. This is not a ease where the property of 
one who was not an enemv to the government or whose 
property was not subject to seizure. Whether the method 
of the seizure of the plaintiffs’ property was in accordance 
with the Trading with the Enemy Act does not affect the 
question of their right to recover from the defendants. 
They seek to recover under that Act and not independently 
of it. I think their right to recover is barred by the terms 
of Public Resolution 53, of the 73rd Congress, of the Inde¬ 
pendent Offices Appropriation Act of 1935, and by Section 
26 (c) of the Trading with the Enemy Act, as amended. 
The right of the Government to hold this property is clear 
under the terms of the Versailles Treaty. 

The motion to dismiss should be sustained. 

BAILEY, J. 


17 Order and Decree 

Filed December 9 1937 
# # # 

This cause coming oil to be heard before me on the de¬ 
fendants’ Motion to Dismiss the Bill of Complaint filed 
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herein, and the parties hereto be in 2 : represented by their 
respective counsel, and after argument upon the questions 
raised by said Motion, and the Court being fully advised in 
the premises, it is this 9th dav of December, 1937, 
ORDERED, ADJUDGED and DECREED that the said 
Motion to Dismiss the Rill of Complaint be, and the same 
hereby is, sustained and that said Bill of Complaint be, and 
the same hereby is, dismissed. 

JENNINGS BAILEY 
Justice 

From this Decree, plaintiffs in open court hereby note 
an appeal, and the said appeal is hereby allowed to the 
Court of Appeals and bond is hereby given at $100 or $50 
cash deposited in lieu thereof. 

JENNINGS BAILEY, 
Justice 

Approved as to form 
DEAN HILL STANLEY 
Attorney for Plaintiff's 


Memorandum 
DECEMBER 27 - 1937. 

$50 deposited in lieu of bond on Appeal. 


18 Assignment of Errors. 

Filed January 8 -1938 

• * * 

Now come Aron Hirscli, Emil Hirsch, Siegfried Hirsch 
and Siegmund A. Hirsch, sole surviving partners doing 
business under the firm name and style of Aron Hirsch & 
Sohn, plaintiffs in the above entitled cause, by their attor¬ 
ney, Dean Hill Stanley, and assign as errors in the above 
entitled cause, the following: 

1. The Court erred in ordering, adjudging and decreeing 
that the motion to dismiss the Bill of Complaint be sus¬ 
tained and that the Bill of Complaint be dismissed. 
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2. The Court erred in not adjudging, ordering' and de¬ 
creeing that the motion to dismiss the Bill of Complaint be 
denied. 

3. The Court erred in holding that the plaintiffs’ right 
to recover is barred by the terms of Public Resolution 53, 
of the 73rd Congress. 

4. The Court erred in holding that the plaintiffs’ right to 
recover is barred by the terms of the Independent Offices 
Appropriation Act of 1935. 

5. The Court erred in holding that the plaintiffs’ right 
to recover is barred by the terms of Section 26 (c) of the 
Trading with the Enemy Act, as amended. 

6. The Court erred in holding that the Government is en¬ 
titled to hold the property, the subject of the action, under 
the terms of the Versailles Treaty. 

7. The Court erred in dismissing the Bill of Complaint. 

DEAN HILL STANLEY 
Attorney for Plaintiffs. 

19 Service of copy of the foregoing assignment of er¬ 
rors is hereby acknowledged this Sth day of Jan- 
uarv, 193S. 

HARRY LeROY JONES 
Atty Dept of Justice. 

Attorney for Defendants. 


Designation of Record. 

Filed January 8 - 1938 

* • # 


Now come Aron Hirsch, Emil Hirsch, Seigfried Hirsch 
and Siegmund A. Hirsch, sole surviving partners doing 
business under the firm name and style of Aron Hirsch & 
Sohn, plaintiffs in the above entitled cause, by their attor¬ 
ney, Dean Hill Stanley, and designate and direct the Clerk 
to print the parts of the record which they desire to have 
included in the transcript, said parts being considered suf¬ 
ficient for the determination of the question raised on ap¬ 
peal, namely: 

1. Bill of Complaint filed herein on October 20, 1931, 
with Exhibits “A” and “B” thereto. 
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2. Order substituting: Urey Woodson as Alien Property 
Custodian of the United States as defendant in the place 
and stead of Howard Sutherland as Alien Property Cus¬ 
todian of the United States, and William Alexander Julian 
as Treasurer of the United States as defendant for W. 0. 
Wood as Treasurer of the United States, tiled August 2S, 
1933. 

3. Order substituting Homer S. Cummings, Attorney 
General, as defendant in the place and stead of Urey Wood- 
son, filed September IS, 1934. 

4. Stipulation amending the Bill of Complaint and an¬ 
swer filed herein on February 18, 1935. 

5. Motion to dismiss the Bill of Complaint filed herein 
on February 9, 1935. 

6. Memorandum of Court (Bailey, J.) filed herein 
20 on November 22, 1937. 

7. Final decree filed herein on December 9, 1937, 
with notation of appeal. 

8. Memorandum of deposit to secure costs on appeal. 

9. Assignment of errors. 

10. This designation of record. 

DEAN HILL STANLEY 
Attorney for Plaintiffs. 

Service of a copy of the foregoing designation of record 
is acknowledged this 8th dav of Januarv, 1938. 

HARRY LeROY JONES, 

Atty. Dept Justice. 

Attorney for Defendants. 


21 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 20, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 



ARON HIRSCH ET AL. VS. HOMER CUMMINGS ET AL. 


21 


part of this transcript, in cause No. 53577 in Equity, where¬ 
in Aron Hirsch, et al., &c. are Plaintiffs and Howard Suth¬ 
erland et ah, are Defendants, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 9th day of February, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7121. Aron Hirsch et ah, ap¬ 
pellants, vs. Homer S. Cummings et ah United States 
Court of Appeals for the District of Columbia Filed Feb 
26 1938 Joseph W. Stewart, Clerk 
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Appellees. 


BRIEF FOR THE APPELLANTS 

Statement of the Case 

This is an appeal by the Appellants from a judg¬ 
ment of the District Court of the United States 
for the District of Columbia granting Appellees’ 
motion to dismiss the complaint (R. IS). 

This action is brought to recover all the prop¬ 
erty seized under the Trading with the Enemy Act, 
less that which was returned (R. 5) under the S0% 
provision of Section 9, subdivision (16) of that 
Act, as amended by the Settlement of War Claims 
Act of March 10, 192S (45 Stat. 254). 

The cause of action is based upon the ground that 
the seizure was illegal. 
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The illegality of the .seizure consists in the fact 
that the person in whose name the demand for the 
property was signed, J. Lionberger Davis, includ¬ 
ing the determination that the Appellants were 
enemy aliens, was not authorized to sign the same 
or to make said determination (R. 16) ; further, 
that his name was not even signed thereto by any 
person authorized to sign his name (R. 15) ; and, 
further, that such seizure was obtained under 
duress. 

The facts in detail are as follows: 

Appellants are members of the copartnership of 
Aron Hirscli & Solin of Germany, and at the times 
mentioned in the complaint were citizens and resi¬ 
dents of Germany (R. 1). 

At the outbreak of the war the Appellants were 
entitled to receive from one Ludwig Vogelstein a 
sum of money, the actual amount of which, how¬ 
ever, could not be determined until after the war 
(para. 15 of complaint; R. 4). 

In or about the month of April, 1918, as stated 
in the stipulation amending the complaint (R. 15), 
some person, other than J. Lionberger Davis, pur¬ 
porting to act in behalf of the Alien Property Cus¬ 
todian, signed a demand, a copy of which is an 
nexed to the complaint; that the demand is signed 
L. Davis'* although it is not in his handicriting 
(R. 16) ; that said demand was served upon a firm 
of attorneys at law, Reeves & Todd, with an admis¬ 
sion of service by Reeves & Todd | R. 3). Reeves & 
Todd held certificates of stock of L. Vogelstein & 
Co., Inc. as collateral security for the amount of 
any indebtedness of Vogelstein to Aron Hirscli & 
Solin to be determined after the war (R. 4). 

The complaint further alleges that at the time 
of the signing of the demand, power to make de¬ 
termination that the Appellants were enemies 
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within the* meaning of the Trading with the Enemy 
Act had not been conferred upon the said J. Lion- 
berger Davis, nor upon the person purporting to 
have signed the name “J. L. Davis” to said demand 

(K-3). 

Said demand required said Reeves & Todd to 
transfer and assign to the Alien Property Custodian 
all right, title and interest of the copartnership of 
Aron Hirsch & Sohn in fifty thousand (50,000) 
shares of the capital stock of L. Vogelstein & Co., 
Inc. This demand also recites that the stock in 
question was held “for, by, on account of and on 
behalf of, or for the benefit of the said Aron 
Hirsch & Sohn” (K. 11) ; and that the said Aron 
II irscli & Sohn was an enemy not holding a license. 

The complaint further alleges that at the time 
of the purported service of said demand the co¬ 
partnership of Aron Hirsch & Sohn did not own 
anv of the shares of stock described in said de- 
mand, nor did it own the same at any time there¬ 
after, and that at said time the real owner of said 
stock was one Ludwig Vogelstein and/or Ernest 
Hot horn (R. 16). 

It further alleges that the said Ludwig Vogel¬ 
stein, whom the Appellants aver was the owner of 
said stock, paid to the Alien Property Custodian 
$3,076,100.20 (R. 4). 

Under date of March 15, 1928, the Appellants 
filed a notice of claim under Section 9 of the Trad¬ 
ing with the Enemy Act, as amended by the Settle¬ 
ment of War Claims Act (R. 5), for all the funds 
then held by the Alien Property Custodian, the 
amount of $3,076,100.20 minus the sum of $145,600 
representing an indebtedness of the claimant to one 
Joseph Heller. 

In order to obtain the return of the property, the 
Appellants consented, under subsection (m) of 
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Section 9 of the Trading with the Enemy Act, to 
the withholding by the Alien Property Custodian 
of 20% of the money held in trust for the claimant. 

Prior to the commencement of this action the 
Alien Property Custodian allowed the said claim 
of March 15, 1928 (R. 5) and returned to the Ap¬ 
pellants S0% of the money designated, excluding 
therefrom the unallocated interest earned prior to 
March 4,1923 (R. 5). 

Appellants therefore ask for judgment that they 
are the owners of the property described in the 
notice of claim, and for payment of the 20% of the 
property alleged to have been improperly withheld 
together with all administrative expenses deducted. 

Questions Involved 

1. Whether Appellants 7 right to recover is 

barred bv the terms of Public Resolution No. 53, 
73rd Congress (4S Stat. 1267). 

2. Whether Appellants 7 right to recover is 

barred by the Independent Offices Appropriation 

Act for 1935 (4S Stat. 509, 510). 

3. Whether Appellants 7 right to recover is 

barred by Section 26 (c) of the Trading with the 
Enemy Act, as amended. 

4. Whether, under the terms of the Treaty of 
Versailles (Reprinted in Senate Document No. 348, 

: 67th Congress, 4th Session), the Government is en¬ 
titled to hold the property, the subject of the ac¬ 
tion, no matter how illegal the seizure. 
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POINT I 

The seizure being illegal. Appellants’ 
right to recover is not barred by Public 
Resolution No. 53, 73rd Congress. 

Public Resolution Xo. 53, 73rd Congress (48 
Stat. 1207), on its face provides for the postpone¬ 
ment of all payments under the Trading with the 
Enemy Act, so long as Germany is in default in its 
payment under the Debt Funding Agreement of 
1930 (Annual Report of Secretary of Treasury, 
1930, p. 341, 71st Congress 3rd session, House 
Doc. 526). 

Public Resolution No. 53 provides as follows: 

“That so long as Germany is in arrears in any 
payments of principal or interest, including 
interest at the rate of 5 per centum per annum 
on principal installments not paid when due, 
under the debt-funding agreement between 
Germany and the United States, dated June 23, 
1930, with respect to Germany's obligations 
remaining on account of awards, including 
interest thereon, entered and to be entered bv 
the Mixed Claims Commission, United States 
and Germany, all payments, conveyances, 
transfers, or deliveries of money or property 
or the income, issues, profits, and/or avails 
thereof authorized or directed to be made under 
the Trading with the Enemy Act, as amended, 
or the Settlement of War Claims Act of 192S, 
as amended, whether or not a judgment or de¬ 
cree has been entered with respect thereto, 
shall be postponed * * 

Construed literally, Public Resolution Xo. 53, on 
its face, therefore, provides for the postponement of 
all payments under the Trading with the Enemy 
Act 
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In view of the fact that to permit such literal 
interpretation to be the correct interpretation 
would render the Statute unconstitutional, such 
literal interpretation cannot prevail. 

In Stockr v. Wallace, 255 U. S. 239, 41 S. Ct. 293, 
it was contended that the Trading with the Enemy 
Act was unconstitutional. Justice Van Devanter, 
writing the opinion in that case, declared the stat¬ 
ute constitutional because it reserved to owners of 
property mistakenly seized the right to assert and 
establish their claim by a suit in equity. In that 
case he said as follows (p. 245) : 

“That Congress in time of war may authorize 
and provide for the seizure and sequestration 
through executive channels of property be¬ 
lieved to be enemy-owned, if adequate provi¬ 
sion be made for a return in case of mistake, 
is not debatable.” 

The section of the Trading with the Enemv Act 
referred to by Justice Van Devanter as permitting 
the right to assert a claim for the return of prop¬ 
erty mistakenly seized, is section 9(a). So, there¬ 
fore, if the aforesaid Public Resolution, which pre¬ 
vents all payments under the Trading with the 
Enemv Act, were to be construed literallv, the 
statute would be, as aforestated, clearly unconstitu¬ 
tional. 

It is because the statute must be construed as 
applying only to property legally seized that its 
unconstitutionality is prevented. 

Elementary is the rule that when a statute is 
capable of several interpretations that that inter¬ 
pretation must be given it which prevents it from 
being unconstitutional. 

In the case of: 

, Becker Steel Co. v. Cummings, 296 U. S. 

74; 56 Sup. Ct. 15, 
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Justice Stone said as follows, in an action brought 
to recover expenses illegally taken out of the fund 
representing the property of the plaintiff, a non- 
enemv : 

“The seizure and detention which the statute 
commands and the denial of any remedy except 
that afforded by section 9(a) would be of 
doubtful constitutionality if the remedy given 
were inadequate to secure to the non-enemy 
owner either the return of his property or 
compensation for it. See Henkch v. Suther¬ 
land , supra; Central Union Trust Co. v. Gar- 
van , supra; 254 U. S. 554, 5G6, 569, 41 S. Ct. 
214, 65 L. Ed. 403; Stoehr v. Wallace, supra, 
255 U. S. 239, 246, 41 S. Ct. 293, 65 L. Ed. 604. 
Plainly inadequate would be a remedy which 
could be availed of only while the Custodian 
or Treasurer continued to retain possession of 
the seized property or its proceeds, and which 
would be lost whenever he disposed of the 
property and proceeds, whether lawfully or 
not. In determining whether the remedy given 
is thus restricted, it must be presumed that 
Congress intended that it should be constitu¬ 
tionally sufficient. * * * 

“Only compelling language in the congres¬ 
sional enactment will be construed as with¬ 
drawing or curtailing the privilege of suit 
against the government granted in recogni¬ 
tion of an obligation imposed by the Constitu¬ 
tion. See Lynch v. United States , 292 U. S. 
571, 586, 587, 54 S. Ct. 840: 78 L. Ed. 1434; 
Russian Volunteer Fleet v. United States , 2S2 
U. S. 481, 4S9, 51 S. Ct. 229, 75 L. Ed. 473.” 

That where a statute is capable of several inter¬ 
pretations, that interpretation must be given it 
which prevents it from being unconstitutional, has 
been held in numerous cases: 

United States ex rcl. Atty. Gen. v. Dela¬ 
ware cG n . Co., 213 U. S. 366, 29 S. Ct. 
527; 



Missouri Par. R. Co. v. Boone, 270 U. S. 

400, 40 S. Ct. 341, 343. 

Supposing the property of an American national 
was mistakenly seized, the statute under which it 
is recoverable is the Trading with the Enemy Act. 
Consequently, the payment, or the return to him of 
the property, would be under that Act. 

If Public Resolution No. 53 were to be taken 
literally, such American national could not receive 
the return of his property. This, of course, is so 
manifestly absurd that the statute must be inter¬ 
preted as applying only to property properly in the 
hands of the Custodian. 

Furthermore, in: 

Cum min us v. Deutsche BanJ: und Diseonto 
Ccsellschaft, 300 U. S. 115: 57 S. Ct. 
359, 

the Supreme Court held that the Resolution did 
not withdraw from the trial court jurisdiction to 
entertain a suit brought under the Trading with the 
Enemv Act. 

Therefore, it was erroneous for the court to hold, 
where there has been an illegal seizure, that Public 
Resolution No. 53 aforementioned bars the remedy. 

POINT II 

Sven though. Appellants were alien 
enemies, the seizure being illegal, they 
have the right to invoke the Trading 
with the Enemy Act to obtain the return 
of the total property seized. 

Under subsequent points we will demonstrate 
that in order to constitute a legal seizure, there 
must be a valid determination and a valid demand. 
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We shall also, under a subsequent point, demon¬ 
strate that it has been the Executive construction 
of the Custodian and the President of the United 
States, that where there has been an illegal seizure, 
the property should be returned, no matter what 
the actual nationality of the owner. 

It is now contended bv the Attorney General, 
even in the face of Executive construction to the 
contrary for many years, that there is no authority 
for the return of property to a German national, 
no matter how illegal the seizure. 

In the following cases of illegal seizure, the 
property seized has been directed to be returned, 
notwithstanding the German nationality of the 
owners thereof: 

Frochlich d Kuttncr, August 14, 1931: 

Struckmann and T Vaeyc, October 13, 
1931; 

Stahl cG Ruemcker, October 20, 1930. 

These were all cases of illegal seizures, where the 
property was returned because there was no proper 
determination of the enemy status of the owners. 

In other words, property has been held return¬ 
able under subdivision (a) of Section 9 of the 
Trading with the Enemy Act because, there never 
having been a proper determination of the enemy 
status of the owners, the property has been treated 
as belonging to a non-enemy. That has been the 
Executive construction for many years. 

It has been frequently held that the Executive 
construction of a statute is determinative of the 
meaning thereof unless for cogent reasons such 
executive construction is manifestly erroneous. 

In: 

Logan v. Davis, 233 U. S. 613, 34 S. Ct. 
6S5, 
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the United States Supreme Court said at page COO: 

“The situation, therefore, calls for the ap¬ 
plication of the settled rule that the practical 
interpretation of an ambiguous or uncertain 
statute by the executive department charged 
with its administration is entitled to the high¬ 
est respect, and, if acted upon for a number 
of years, will not be disturbed except for very 
cogent reasons. United States v. Moore, 05 
U.'S. 760, 763, 24 L. ed. 5SS, 580: Hast inns <G 
D. E. Co. v. Whitney, 132 U. S. 357, 366; 33 
L. ed. 363, 367, 10 S. Ct. Rep. 112; United 
States v. Alabama (I. S. I*. Co., 142 U. S. 615, 
621, 35 L. ed. 1134, 1136, 12 Sup. Ct. Rep. 306; 
Kindred v. Union I*. It. Co., 225 U. S. 582, 
506, 56 L. ed. 1216,1220, 32 Sup. Ct. Rep. 780.” 

In : 

Siccndiij v. "Washington 1 Taler Power Co., 
265 U. S. 322, 44 S. Ct. 406, 

the Court said at page 331: 

“The construction and application of the act 
so made and provided for have been followed 
since that time. If the meaning of the act 
were not otherwise plain, this interpretation 
would be a useful guide to the ascertainment of 
the legislative intention. It is a ‘settled rule 
that the practical interpretation of an ambig¬ 
uous or uncertain statute by the executive de¬ 
partment charged with its administration is 
entitled to the highest respect, and, if acted 
upon for a number of years, will not be dis¬ 
turbed except for very cogent reasons,' Lor/an 
v. Davis , 233 U. S. 613, 627, 34 Sup. Ct. 685, 
690, (58 L. Ed. 1121)." 

See: 

Maryland Casualty Co. v. United States, 
251 U. S. 342, 40 S. Ct. 155. 

In the aforesaid two cases: 

Frochlieh cC- Kuttncr, 

Struckmann and Waege, 
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the demands were served upon German nationals 
who had a license. The Custodian had no author¬ 
ity to make demands upon persons having a license, 
and, consequently, the seizures were illegal. The 
Attorney General directed the return of the prop¬ 
erty of these German nationals, even in face of the 
fact that the claimants were German nationals, 
simply because the seizures were illegal. 

The language of the Attorney General in his 
opinion releasing the FrochUch cl- Kuttncr property 
(August 14, 11).41) is as follows: 

“From all of the records submitted bv vou, 
and from the investigation made by Mr. Ben¬ 
jamin. who spent considerable time in refer¬ 
ence thereto, it would appear that the seizure 
of the Froehlich & Kuttner property was ille¬ 
gal and that the proceeds of the sale of such 
property should be returned to the former 
owners without deduction, although tliev are 
acknowledged to be citizens of Germany and 
enemies within the meaning of the Trading 
with the Enemy Act. This action would ap¬ 
pear to be within the scope of the opinions of 
this Department dated July 10, 1925, and 
March 4, 1926, referred to bv vou.” 

POINT III 

The determination that the Appellants 
were enemies being contained in a de¬ 
mand signed neither by the Custodian 
personally nor by J. Ldonberger Davis, 
as managing director or personally, 
pursuant to alleged authority conferred 
upon said Davis at the time when the 
Custodian was not authorized to dele¬ 
gate his authority to make determina¬ 
tions and demands, the seizure was 
illegal. 

The determination that the Appellants were 
enemies was contained in a demand dated April 
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1th, 1918, and signed by someone in tlie name of 
“J. L. Davis” purporting to sign in behalf of J. 
Lionberger Davis, and not by .J. Lionberger Davis 
himself (E. 15j. Mr. Davis was appointed Man¬ 
aging Director pursuant to a document signed by 
A. Mitchell Palmer under date of January 11, 
1918. A copy of this document is annexed to this 
brief as Annex A (Report of Alien Property Cus¬ 
todian 1919 p. 570, Senate Document No. 135, 65th 
Congress, 3d Session). 

No further appointment was ever made by the 
Custodian. The only document appointing J. 
Lionberger Davis to his office is the aforesaid 
Annex A. 

On February 26, 1918, more than a month after 
the original appointment of J. Lionberger Davis, 
President Wilson for the first time authorized the 
Custodian to delegate to managing directors in 
general his authority to make determinations and 
demands. A copy of this order is to be found in 
the Report of the Alien Property Custodian of 
February 22, 1919 (p. 577), and also in Mears 
Trading with the Enemy Act, page 581. 

The determination and demand herein were not 
made or signed by J. Lionberger Davis personally. 

Under the rulings set forth in the following 
Point of this brief, the determination and demand 
not having been in compliance with law, the seizure 
must be regarded as illegal. 

The separation of an owner from his property, 
when done by the State, is not a loose and informal 
proceeding, but is strictly technical and every pro¬ 
vision of law authorizing so unnatural and abnor¬ 
mal an act must be strictly complied with, in order 
to make the expropriation legal. If it fails in any 
of the requirements of the statute, the seizure is 
illegal. 
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Under the* ruling ol‘ the Supreme Court of the 
District of Columbia (now T\ S. District Court) 
in Guaranty Trust Co. v. Alien Property Custodian 
(suit commenced <m or about October 31, 1929, 
Equity Xo. 5447), known as the Stahl <X- Ruemekcr 
case, the determination that the alleged enemy 
owner is an enemy is improper if at the time of 
the making of the determination the official, other 
than the Custodian personally, making such deter¬ 
mination had not been authorized to do so. 

In the aforesaid Stahl ct- Iiucnicker case suit was 
brought in the Supreme Court, District of Colum¬ 
bia, to obtain the return of property seized under 
a determination and demand served by Governor 
Harrison of the Philippine Islands as Managing 
Director on February 1(1. 191S. Governor Harri¬ 
son had, on January 22, 1918, received authority 
from the Custodian to make determinations and 
demands, whereas it was only on February 26, 
tOIS, that for the first time President Wilson had 
given authority to the Custodian to re-delegate the 
powers vested in him. Xo other determination and 
demand was made in connection with the property 
of Stahl & Ruemeker. 

These were the facts alleged in the Stahl <(• Ruem- 
elcer suit. A motion to dismiss the complaint was 
denied. 

Under the ruling of Chief Justice Wheat, the 
making of the determination as to enemv status is 
the making of a finding of fact, and consequently 
the exercise of a judicial function. Eeing the exer¬ 
cise of a judicial function it could not be delegated 

bv the Custodian. 

* 

We are informed that Justice Stone of the United 
States Supreme Court, while he was Attorney Gen¬ 
eral, rendered an opinion, in which, referring to 
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the Trading with the Enemy Act, he stated as fol¬ 
lows : 


••But there is no provision in this legislation 
l'or tlu* re-delegation of judicial power by the 
Alien Property Custodian, nor is there any 
authority for such delegation by general law.”, 

and based his decision upon the case of Runklc v. 
United States, 122 U. S. 557, 7 S. Ct. 1141, in which 
Chief Justice Waite said as follows (p. 1147) : 

‘‘Here, however the action required of the 
President is judicial in its character, not ad¬ 
ministrative. As Commander-in-Cliief of the 
Army, he has been made by law the person 
whose duty it is to review the proceedings of 
courts martial in eases of this kind. This im¬ 
plies that lie is. himself, to consider the pro¬ 
ceedings laid before him and decide person¬ 
ally whether they ought to be carried into ef- 
feet. Such a power he cannot delegate. His 
personal judgment is required as much so as 
it would have been in passing on the case if 
he had been one of the members of the-court- 
martial itself. He may call others to his assist¬ 
ance in making his examinations and in in¬ 
forming himself as to what ought to be done, 
but his judgment, when pronounced, must be 
his own judgment and not that of another.” 

An opinion similar to Judge Stone's was ren¬ 
dered by Judge Letts, while Assistant Attorney 
General, where he explained the meaning of 
“judicial power” as follows: 

‘‘The following definition of judicial power 
was given by the Supreme Court in the Sink¬ 
ing Fund Cases, 99 U. S. 700, 761, to wit: 

‘Whenever an act undertakes to determine 
a question of right or obligation, or of prop¬ 
erty, as the foundation upon which it proceeds, 
such an act is to that extent a judicial one.’ ” 
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Furthermore, the act being void because exer¬ 
cised by a person not having power to act, the 
same could not be ratified by a later appointment. 
In other words, the order of February 26, 1618 
could not act as a cure to supply the want of power 
existing when J. Lionberger Davis was invalidly 
appointed. 

In Montgomery v. Branford, 107 Conn. 697, 142 
Atl. 574, the Court said at page 705: 

“But a statute cannot act retrospectively ex¬ 
cept for the purposes stated or so as to validate 
a tax assessment which was void when made. 
General Statutes, §1134, as interpreted by our 
decisions, as we have seen, gave the town of 
Branford the right to list for taxation the real 
estate against the freehold owner and prohib¬ 
ited it from listing it for taxation against the 
plaintiff lessee, hence the listing of it against 
the plaintiff was a void proceeding. Curative 
acts cannot cure a want of authority to act at 
all. An application of this principle is found 
in Shay’s Appeal , 51 Conn. 162. A husband 
had made improvements on his wife's land. 
The law presumed that he intended it as a 
gift. The terms of a statute enacted later 
were broad enough to include improvements 
made prior to the passage of the Act. In hold¬ 
ing the Act incapable of applying to improve¬ 
ments made before its passage, we said: ‘But 
mere legislative enactment can never create a 
demand against a party who was not bound 
before, either legally or equitably. * * * There 
was then no possible remedy for the husband, 
independently of the statute. These improve¬ 
ments anterior to the statute vested immedi¬ 
ately in the wife and became a part of her 
estate. The effect of the Act in question, if 
construed as claimed, would be to divest the 
property, and that too upon a consideration 
altogether past and gone.’ 

“Where a board of assessors was without 
authority to make an assessment in the absence 
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of an apportionment by commissioners of pub¬ 
lic works, it was claimed that if the assess¬ 
ment was invalid it was cured by a subsequent 
statute. The Court of Appeals of New York 
held: 'There was a total want of power in the 
board of assessors to make any assessment in 
the absence of an apportionment by the com¬ 
missioner of public works,' and therefore the 
Act was ineffective to cure the defect. II(tytier 
v. Hall, 10 X. V. App. Div. 581, 5S0, affirmed, 
ir>9 X. Y. 552, 54 X. E. 1092; Matter of Second 
Aren nr M. E, Church, 66 X. Y. 395, 400. In a 
case where a statute had, in terms at least, 
validated a void proceeding, the Supreme 
Court of Oregon held: ‘The legislature may 
cure * * * irregularities and imperfections in 
tax proceedings, but it cannot infuse life into 
an utterly void proceeding, or take the prop¬ 
erty of one person and transfer it to another.’ 
Ferguson v. Kabolh, 43 Ore. 414, 421, 7:1 Pac. 
200, 74 id. 460: Bellevue v. Peacock. S9 Kv. 
405. 400, 12 S. W. 1042: Kelly v. Luniny. 76 
Cal. 309. :m. IS Pac. 33 5: People v. Gold tree, 
44 Cal. 323, 525; Great Xorthern Ry. Co. v. 
Grand Forks County, MS X'. 1). 1, 0, li>4 X’. AY. 
520: Orlando v. Giles, 51 Fla. 422, 457. 40 So. 
834: Forster v. Forster, 120 Mass. 550.” 

In Pettpie e.r rcl. Stevenson v. Illinois Cent. R. 

Co.. 510 Ill. 212, 141 X. E. S22, the Court said (p. 

S23) : 

“The power of the Legislature to validate by 
curative law any proceedings which it might 
have authorized in advance is limited to the 
case of the irregular exercise of power. It. 
cannot cure the want of authority to act at all. 
People v. Wisconsin Central Railroad Co., 210 
Ill. 04, 76 X. E. SO.” 


In other words, even if -T. Lionberger Davis had 
personally signed the demand, since he was acting 
under a void power no subsequent conferment of 
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power could validate the act done pursuant to a 
void appointment. 

In the Stahl & Rucmckcr case, Chief Justice 
Wheat sustained our contention, as attorneys for 
the plaintiff, that Governor Harrison having re¬ 
ceived his authority to make demand prior to Feb¬ 
ruary 26, 1918, at a time when the Custodian was 
not authorized by the President to delegate his 
authority to make determinations and demands, 
was not authorized and empowered to make the 
determination and demand in question, and there¬ 
fore the seizure was illegal. He held that the com¬ 
plaint stated a cause of action. 

The Attorney General rendered an opinion, in 
which he approved the holding of Chief Justice 
Wheat. 

In the present ease J. Lionberger Davis, even 
assuming that he himself signed the demand, did so 
pursuant to an invalid authorization contained in 
the document of January 11, 191S, a copy of which 
is annexed hereto and marked Annex A. (See 
Alien Property Custodian's Report, Government 
Printing Office 1919, p. 576.) 

At that time and until February 26, 1918, the 
Custodian had no authority to delegate his author¬ 
ity to make determinations and demands, and there¬ 
fore, following the precedent of the Stahl <£ 
Rucmckcr case, the determination and demand was 
unauthorized, and the seizure illegal. 

It may be contended by the Attorney General 
that the determination and demand by J. Lion¬ 
berger Davis were made subsequent to February 
26, 191S (the date of Woodrow Wilson’s author¬ 
ization to the Custodian to delegate his powers). 

The answer to this contention is that an appoint¬ 
ment of a public officer must be in writing, and 
therefore the commission and the authorization 
under which he acts must be in writing. A public 
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officer can be appointed only by a document in 
writing. 

People ex rcl Babcock v. Murray, 70 X. Y. 
521; 

State v. Meder, 22 Xev. 264 ; 38 Pac. 668. 


If it is necessary for the appointment of an 
officer to be in writing, in other words, if an author¬ 
ization to act must be in writing, the same rule 
applies to the ratification. A ratification must be 
in the same form as the original document required 
to confer authority. 

To this effect see Restatement of Laic of Agency, 
§93, which reads as follows (p. 230) ; 

“(2) Where formalities are requisite for the 
authorization of an act, its affirmance must be 
by the same formalities in order to constitute 
a ratification.” 

In Long v. Path, 16 Misc. 85, Judge McAdam, the 
famous author of “Landlord and Tenant", said at 
page S7: 

‘-Ratification is equivalent to original author¬ 
ity, and nothing more. And where the statute 
requires the original authority to be in writing, 
it would on principle require the ratification 
to be made with equal ceremony (IFaydock v. 
Stoic, 40 X. Y. 370, 371; Whitlock v. Wash¬ 
burn, 62 Hun, 374; Stetson v. Patten, 2 Me. 1 
Pars. Eq. Cases, 95; Vulcan v. Griffin, 21 Cal. 
389) * * * ” 

Since therefore J. Lionberger Davis was acting 
pursuant to a void authorization to make deter¬ 
minations and demands, and since there was no 
further authorization expressly given after Febru¬ 
ary 26,1918, when the President had authorized the 
delegation of the authority of the Custodian, the 
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determination and demand of J. Lionberger Davis 
under this void authorization must be regarded as 
illegal and a nullity. 

Under the ruling of Chief Justice Wheat in the 
Stahl ct Iiuemckcr case, the determination that per¬ 
sons are enemies is a judicial function which re¬ 
quires express delegation by the President. 

Furthermore there is nothing in the Presidential 
Order of February 26, 191S permitting the person 
delegated by the Custodian (J. L. Davis), to re¬ 
delegate his authority. 

In this case it is conceded that the signature of 
J. Lionberger Davis to the demand is not in his 
own handwriting (E. 15), and therefore, it must 
have been made by a person other than J. Lion¬ 
berger Davis. There is no warrant in law for the 
re-delegation by Davis of any authority even if such 
authority had been rightfully delegated to him. 

It therefore follows that the signing of the deter¬ 
mination and demand being the exercise of a judi¬ 
cial function and having been made by a person 
never properly authorized to do so, the determina¬ 
tion and demand must be regarded as of no legal 
validitv and made without authority. 

t v 


POINT IV 

The determination and demand not 
having been anthorizedly made, the 
seizure of the property was illegal. 

In Isenberg v. Trent Trust Co., 26 F. (2d) 609, 
certiorari denied 279 U. S. S62, 49 S$. Ct. 479, the 
Circuit Court of Appeals, 9th Cir., declared the 
seizure by the Custodian invalid, and the Court 
said at page 612: 
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‘‘It has been uniformly held that no seizure 
can be had without a valid demand upon the 
party in possession of the property.” 


In Sutherland v. Guaranty Trust Co., 11 F. (2d) 
GOO, followed in Great Xortheni Ry. Co. v. Suther¬ 
land, 273 U. S. 1S2, 47 S. Ct. 315, the Court said 
(p. G97) : 

“The appellee might have investigated pur¬ 
suant to the provisions of the executive orders, 
and if the error was found have made a fur¬ 
ther demand. Such demand was necessary dur¬ 
ing the period of the war, or at least prior to 
the peace between the respective countries. 
But no further demand was made. It must at 
all times be considered that the property vests 
in the United States only when the demand is 
served. A demand is the effective step, and is 
essential before the appellee may proceed 
under section 17 of the Trading with the 
Enemv Act. In re Miller-Schaefer (C. C. A.), 
281 F.‘ 764; Miller v. Rouse (D. C. 276 F. 715). 
It is only after the demand is made that the 
possessor or holder of the property must 
complv with it. Central Union Trust Co. v. 
Garvin, 254 U. S. 554, 41 S. Ct. 214, 65 L. Ed. 
403.” 


In Hunter v. Central Union Trust Company, 17 
F. (2d) 174, Judge Goddard held that unless the 
specific property seized is referred to in the demand, 
the demand is insufficient and the seizure illegal. 
The Court said (p. 178) : 

“The customary form of demand employed 
by the Alien Property Custodian does contain 
a determination that a named person, firm, or 
corporation is an enemy, and is the owner of 
specific property which the one upon whom the 
demand is served is required to deliver to the 
Alien Property Custodian.” * * * 
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“I think it is clear from the statutes and 
from the eases construing them that such de¬ 
terminations are prerequisites to the seizure 

whether the seizure be actual or svmbolical.” 

* 


It therefore follows that no proper determination 
and demand having preceded the seizure, the seiz¬ 
ure must be regarded as void. 


POINT V 

There is no estoppel preventing an 
owner whose property has been illegally 
seized from recovering his property by 
reason of his having signed a consent to 
the postponement of the retnrn of 20%. 

If the property was illegally seized the signing 
of the consent to the postponement of the return 
of 20% under subdivision (m ) of Section 9 of the 
Trading with the Enemy Act as amended by the 
Settlement of War Claims Act, can create no estop¬ 
pel. 

If the Appellants were entitled to the return of 
their property because of illegal seizure the mere 
fact that they signed this consent in order to get 
back what was their own, is immaterial. 

Duress of goods is just as much duress as duress 
of the person. 

Radich v. Hutchins, 05 U. S. 210; 

Buckley v. Mayor, <fc. of X. Y., 30 App. 

Div. 403, affd. 159 X. Y. 558. 


In the Becker Steel Company case, supra, it ap¬ 
pears (see opinion of Judge Mack at Trial Term, 
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10 Fed. Supp. 343), that there had been a previous 
action begun by the owner and a decree rendered 
in the United States District Court, Southern Dis¬ 
trict of New York, for the value of the property 
seized, without any allowance for the expenses in¬ 
curred by the custodian; that the decree was satis¬ 
fied and full releases given by the plaintiff, with 
payment of only the net amount of some §16,000. 

Notwithstanding the giving of these releases, the 
Supreme Court held that the action to recover the 
expenses was maintainable. 

In fact, the Attorney General in several opinions 
has expressed the view that where property is 
illegally seized the tiling of the 20% consent under 
subdivision (m) of Section 0 of the Trading with 
the Enemy Act as amended, does not estop him. 

In the case of Froehlich Kuttner (August 14, 
1931) the Attorney General said as follows: 

‘‘The other question involved here is whether 
a person entitled to the return of all of his 
property by reason of being a non-enemv, or 
by reason of an illegal seizure, is entitled to 
recover the 20% retained after having been 
given SO per cent, pursuant to subsection (m) 
of Section 9 of the Trading with the Enemv 
Act. This question has been decided by this 
Department in several cases, the most recent 
being that of Claim No. W. 51—Trust No. 
1536—Mrs. Christiana Schanze, in which an 
opinion was approved by the President on 
June 26, 1931, allowing the return of the 20 
per cent, retained although the SO per cent, 
had theretofore been returned to the claimant. 
These decisions were on the theory that the 
claimants were entitled in the first instance 
to the return of all of their property.” 


See also the opinion of the Attorney General in 
Struckmann and Wacgc (October 13, 1931). 
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POINT VI 

The seizure having been illegal the 
Treaty of Versailles does not bar Appel¬ 
lants. 

Notwithstanding the Treaty of Versailles, be¬ 
cause of the illegality of the seizure Chief Justice 
Wheat held the property of Stahl & Ruemcker 
returnable. The Attorney General has likewise 
frequently ruled that property illegally seized 
should be returned to German nationals notwith¬ 
standing the fact that they were enemies. 

In the cases set forth under Point III of this 
brief, it is held that every seizure must be preceded 
by a proper demand. 

In other words, the law must be strictly observed 
in seizing the property of enemies. 

No case will be found where the Treaty with 
Germany or the Treaty of Versailles applies to 
property illegally seized. 

In the Chemical Foundation case (272 U. S. 1), 
all that was held was that after the property has 
been legally seized the United States Government 
is authorized to dispose of it as it pleases, but it 
certainly does not stand for the proposition that 
illegal seizures are ratified bv the Treatv and there- 
after become unchallengeable. The Constitution 
and statutes of the United States refute anv such 
construction of the effect of the Treaty. 
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POINT VII 

The mere fact that the Treaty of 
Berlin (42 stat. 1939) undertakes to 
accord the United States “all the rights 
and advantages” specified in the Knox* 
Porter peace resolution of July 2, 1921 
(42 stat. 105), which resolution reserves 
to the United States the rights and ad¬ 
vantages of that treaty, as defined in 
Section 1, of Part IV, and Parts V, VI, 
VIII, IX, X, XI, XII, XIV, and XV, does 
not, in the absence of subsequent affirm¬ 
ative identification and specification by 
the Executive, ipso facto authorize the 
court to hold that the United States has 
secured to itself the advantage that Ger¬ 
man nationals should not be allowed to 
question the war measures of the United 
States. 

It is true that in United Stales v. Chemical 
Foundation (272 U. S. 1), Lange v. Wingravc (295 
Fed. 505), Munich Reinsurance Co. V. First Re¬ 
insurance Co. (6 Fed. [2d] 742) and Klein v. 
Palmer (18 Fed. [2d] 932), our courts seem to 
hold that under the Treaty of Berlin no German 
national can question any exceptional war meas¬ 
ures of the United States. 

It is contended that the Treaty of Berlin stipu¬ 
lates as follows: 

“(1) That the rights and advantages stipu¬ 
lated in that Treaty for the benefit of the 
United States, which it is intended the United 
States shall have and enjoy, are those defined 
in Section 1, of Part IV, and Parts V, VI, VIII, 
IX, X, XI, XII, XIV, and XV.” 
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These are the same “rights and advantages” re¬ 
ferred to in the Knox-Porter Resolution. 

Among the provisions referred to are paragraph 
(d) of Article 297, Section IV, Part X, of the 
Treaty of Versailles, to the effect that no war mea¬ 
sures of the Allies can be questioned.* 

In other words, the United States claims an 
omnibus collection of rights, privileges and advan¬ 
tages, without ever having specified through the 
Executive what rights and advantages it claims. 

Unless such rights are specifically claimed, this 
indefinite reservoir is too vague to constitute a 
source of rights. 

As is stated by Professor Borchard in The Ameri¬ 
can Journal of International Law (July, 193S, p. 
54S): 

“The broad reservoir of ‘rights, privileges, in¬ 
demnities, reparations or advantages’ needed 
identification and specification by the Execu¬ 
tive, for the question whether a treaty or 
article thereof is or is not in force as to the 
United States is in first instance a political 
question.” 

Since the question of what rights have been re¬ 
served by the United States is a political question, 
this question must be affirmatively answered by the 
Executive (Rose v. Himely, 4 Crunch 241; Lehigh 
Valley R. Co. v. State of Russia , 21 Fed. [2d] 396, 
certiorari denied 256 U. S. 704, 41 S. Ct. 625). 

Consequently, it cannot properly be claimed, in 
the absence of a specific declaration by the Execu¬ 
tive, that the Treaty of Berlin has prohibited Ger¬ 
man nationals from questioning any of the war 
measures, whether illegal or not, of the United 
States Government. 

♦Paragraph 3 of the Annex to Section IV. Part X, defines 
the term “exceptional war measures" as including "measures 
of all kinds. * * * that have been taken or will be taken here¬ 
after with regard to enemy property,” etc. 
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Senator Knox was the draftsman of the Knox- 
Porter Resolution of July 2, 11)21, Section 2 of 
which was incorporated in the preamble of the 
Treaty of Berlin. He is therefor the best inter¬ 
preter as to what was meant to be claimed for 
American citizens by the clause “rights, privileges, 
indemnities, reparations or advantages." After re¬ 
ferring to the territorial cessions made by Germany 
to the Allied and Associated Powers in the Treaty 
of Versailles, to the cables and merchant marine 
ceded, to the reparation bonds issued, to the private 
property in Germany of American citizens which 
Germany was obliged to restore, to the privileges 
of equality granted by Germany with respect to 
her external commerce and to the principle of 
reparation by Germany for all war damages suf¬ 
fered by American citizens, as the “property, rights, 
and privileges" of which the United States became 
“co-owners”, the Senator continued: 

“While not now waiving our rights to all the 
foregoing, ultimately we want, sir, only those 
parts which will provide for the compensation 
of our citizens for the losses they suffered be¬ 
cause of the war, and those parts which will 
assure them equality of treatment with the 
nationals of the most favored nation in all 
matters pertaining to residence, business, pro¬ 
fession, trade, navigation, and commerce. It 
is to secure these, which we have a right to 
expect and demand, that the proviso of the 
resolution before us is drafted." (59 Con¬ 
gressional Record, May 5, 1920, p. 6566.) 

By no stretch of the imagination, can an im¬ 
munity from suit for an illegal seizure of private 
property be construed as intended to be included 
among these “rights, privileges, indemnities, repa¬ 
rations, or advantages/' Any construction to the 
contrary is loose and unjustified and ought to be 
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repudiated. Indeed, if an owner of private prop¬ 
erty may not challenge by suit the illegality of its 
seizure under statute, the treaty would be as uncon¬ 
stitutional as a provision of law, referred to in 
8tocher v. Wallace, 255 U. S. 230, denying the right 
to claim a return of property illegally seized. 

The debates in Congress on the Knox-Porter 
Resolution and the Treaty of Berlin, quoted in the 
article of Mr. Pavenstedt, 44 Yale Law Journal 096 
(April, 1035) substantiate these conclusions as to 
the meaning assigned to the term, “rights, privi¬ 
leges, indemnities, reparations or advantages” re¬ 
served to the United States and American citizens 
in the Treaty of Berlin. 


POINT VIII 

In no respect does the Independent 
Offices Appropriation Act for 1935 or 
Section 26(c) of the Trading with the 
Enemy Act bar the right to recover. 

By the Independent Offices Appropriation Act 
for 1035, Congress has withdrawn the consent of 
the United States to be sued and has revoked the 
jurisdiction of the court to entertain a suit by any 
former enemy for the recovery of the Two per 
centum withheld for the payment of Administra¬ 
tion charges for administration of the Trading with 
the Enemy Act, as amended (4S Stat. 509, 510). 

The provisions of this law are fully discussed in 
the case of: 

Woodson v. Deutsche G. und S. Schcidcan - 
stalt, 202 U. S. 440, 54 S. Ct. S04. 


By Section 26(c) of the Trading with the Enemy 
Act, as amended, Congress has prohibited the pres- 
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ent return of unallocated interest to former German 
enemy owners. The term ‘‘unallocated interest” is 
defined in Section 28 of the Trading with the 
Enemy Act, as amended, as the earnings and profits 
accumulated prior to March 4, 1923 on alien prop¬ 
erty funds. In Section 26 it is provided that this 
unallocated interest fund shall be paid into the 
German Special Deposit Account created for the 
payment of claims of American nationals against 
Germany, etc. 

It is the contention of the Government that these 
sections apply to the Appellants herein. 

It is our contention, however, that if the seizure 
herein is illegal, then the construction contended 
for by the Government would render these provi¬ 
sions of law unconstitutional, for this would 
deprive the owners of the property thus illegally 
seized of a complete restoration of their property. 

In: 

HenJcels v. Sutherland, 271 U. S. 29S, 46 
S. Ct. 524, 

Justice Sutherland pointed out that interest must 
be paid to owners of property mistakenly seized, 
for not to pay the interest would not adequately 
reimburse the owners of such property. 

Similarlv, in: 

Becker Steel Co. of America v. Cummings, 
296 U. S. 74, 56 S. Ct. 15, 


Justice Stone, writing for the Supreme Court, held 
that where property is improperly seized, the ex¬ 
penses of the sale of the property thus illegally 
seized cannot be properly deducted, otherwise the 
Trading with the Enemy Act would receive an un¬ 
constitutional construction, and such intention on 
the part of Congress is not to be presumed. 
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Consequently, in the present ease, if the conclu¬ 
sion is arrived at that the property was illegally 
seized and is, therefore, to be regarded as having 
the same status as non-enemy property, to construe 
the provisions of law authorizing the deduction of 
expenses and the withholding of unallocated inter¬ 
est as applicable to illegal seizures, would render 
such provisions of law unconstitutional and the 
intent of Congress to create unconstitutional pro¬ 
visions cannot be presumed. 


POINT IX 

The decree appealed from should be 
reversed and the motion to dismiss the 
complaint should be denied. 

Respectfully submitted, 

Dean Hill Stanley, 
Attorney for Appellants. 


Otto C. Sommerich, 

Dean Hill Stanley, 

Of Counsel. 



Annex A. 


Alien Property Custodian 

To all who shall see these Presents, Greetings: 

Know ye, That reposing special trust and confi¬ 
dence in the Integrity and Ability of J. Lionberger 
Davis, of Missouri, I do appoint him Managing 
Director, with all power and authority in the ab¬ 
sence or inability of the Alien Property Custodian, 
to exercise the powers of the Alien Property Cus¬ 
todian, so far as mav be lawful and as may be 
not inconsistent with the provisions of the 
Trading with the Enemy Act and the orders 
of the President of the United States in 
respect thereof and regulations issued and to be 
issued under said Act, in the administration of the 
provisions of Section 7(a), Section 7(c), and Sec¬ 
tion 7(d) of said Act; of Section S(a), Section 
S(b), Section 9, and Section 12 of said Act, so far 
as said sections relate to the powers of said Alien 
Property Custodian, and so far as the powers of 
(lie President under said Sections have by the Presi¬ 
dent been conferred upon the Alien Property Cus¬ 
todian; also in such case to exercise the powers of 
the Alien Property Custodian in appointing and 
fixing the compensation of clerks, attorneys, in¬ 
vestigators, accountants, and such other employees 
as he may find necessary for the due administra¬ 
tion of said Act and of the orders of the President 
in respect thereof, heretofore or hereafter made; 
also with all power and authority at all other times 
to exercise any and all powers of the Alien Prop¬ 
erty Custodian, incidental to the administration 
of said Act, which may be lawfully delegated by 
the Alien Property Custodian. 
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In testimony whereof, I have hereunto set my 
hand this fourteenth day of January, in the year 
of our Lord, one thousand nine hundred and 
eighteen. 


A. MITCHELL PALMER 
Alien Property Custodian. 


Copy of J. Lionberger Davis’s appointment as 
Managing Director by A. Mitchell Palmer, Alien 
Property Custodian. 
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In The 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


No. 7121 


Aron Hirsch, Emil Hirsch, Siegfried Hirsch and 
Siegmund A. Hirsch, Sole Surviving Partners 
Doing Business Under the Firm Name and Style 
of Aron Hirsch & Sohn, Appellants , 

v. 

Homer S. Cummings, Attorney General of the United 
States, and W. A. Julian, Treasurer of the 
United States, Appellees. 


BRIEF FOR THE APPELLEES. 


STATEMENT. 

This is an appeal by the plaintiffs-appellants, mem¬ 
bers of the German copartnership of Aron Hirsch 
& Sohn, from a decree of the District Court of the 
United States for the District of Columbia, filed De¬ 
cember 9, 1937, dismissing the bill of complaint (R. 
17, 18). 
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The defendants-appellees are the Attorney General 
of the United States, as successor in interest to the 
Alien Property Custodian, and W. A. Julian, as Treas¬ 
urer of the United States, both of whom are sued in 
their official capacities. 

This suit purports to be brought under the provisions 
of the Trading with the Enemy Act, as amended (40 
Stat. 411, as amended, 50 USCA Appx.) (R. 2). 
It is for the recovery of the portion not heretofore re¬ 
turned to the copartnership of the sum of $3,076,100.20 
paid over to the Alien Property Custodian by one Lud¬ 
wig Vogelstein in payment for 50,000 shares of L. 
Vogelstein, Inc., previously demanded and seized by the 
Custodian in which stock the copartnership had no 
interest (R. 4, 6, 7-9, 16). 

The copartnership and the members thereof are 
enemies within the definition of Section 2 of the Trad¬ 
ing with the Enemy Act. The sole reason advanced 
in the bill of complaint in support of the prayer that 
additional moneys be returned, is that the seizure of 
the stock of L. Vogelstein, Inc., in which the plaintiffs 
expressly disclaim any interest (R. 16), was “ illegal ” 
because of an irregularity in the demand. 

The defendants, after answering, moved to dismiss 
the complaint for reasons denying the jurisdiction of 
the district court, setting up matters in bar of suit, 
and questioning the merits of the plaintiffs’ claim 
(R. 14). 

In a memorandum opinion by Justice Bailey (R. 17), 
the court sustained the defendants’ position on prac¬ 
tically all points and dismissed the bill. In addition 
to the points urged below, and relied upon by the trial 
court in dismissing the bill, the appellees will urge here 
that the plaintiffs-appellants are strangers to the acts 
of which they complain. 
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FACTS. 

In view of the insufficiency of the appellants’ state¬ 
ment of facts, we shall restate them in detail. As 
established by the allegations of the bill of complaint, 
as amended by the stipulation of February 18, 1935 
(R. 15, 16) they are as follows: 

The copartnership of Aron Hirsch & Sohn, doing 
business in Halberstadt, Germany, was, presumably at 
the time of the commencement of hostilities between 
the United States and the Imperial German Govern¬ 
ment in 1917, entitled to receive from one Ludwig 
Vogelstein, under the terms of an agreement dated 
April 10, 1905, the sum of $3,076,100.20. All the then 
members and all the surviving members of the partner¬ 
ship were and are residents and citizens of Germany 
(R. 2, 3; par. 1, 3, 7 of complaint). 

Under date of April 4,1918, a demand by A. Mitchell 
Palmer, Alien Property Custodian, was served upon 
the firm of Reeves & Todd, attorneys of New York 
City, for L. Vogelstein, Inc. (not otherwise identified), 
requiring Reeves & Todd to transfer and assign to the 
Alien Property Custodian all right, title and interest 
of the copartnership of Aron Hirsch & Sohn in fifty 
thousand (50,000) shares of the capital stock of L. 
Vogelstein & Co., Inc. (R. 15, 9 to 12; Exhibit B). 

This demand recites that the Alien Property Cus¬ 
todian determines that the stock in question was held 
“for, by, on account of and on behalf of, or for the 
benefit of the said Aron Hirsch & Sohn.” It contains 
a recital that the Alien Property Custodian, acting 
under the provisions of the Trading with the Enemy 
Act, approved October 6, 1917, and the Executive 
Orders issued in pursuance thereof, by virtue of the 
authority vested in him by said act and said Executive 



4 


Orders did, after investigation, determine that the said 
Aron Hirsch & Sohn of Halberstadt, Germany, was an 
enemy not holding a license granted by the President 
and that the partnership had a certain right, title and 
interest in said stock (R. 11, Exhibit B). 

This demand was signed as follows: 

“A Mitchell Palmer, 

Alien Property Custodian 
By J. L. Davis, 

Managing Director.’’ 

It is alleged in the complaint that the signature of 
J. L. Davis was written by some one other than J. 
Lionberger Davis; and that neither J. Lionberger 
Davis nor the person purporting to have signed the 
name “J. L. Davis” to said demand had any right or 
authority to sign demands on behalf of the Alien Prop¬ 
erty Custodian or to make a determination that the 
plaintiffs were enemies (R. 15,16; pars. 9 and 11 of the 
complaint, as amended by stipulation tiled February 
18, 1935). 

Service of this demand was accepted by Reeves & 
Todd on April 12, 1918 (R. 16, par. 10 of complaint 
as amended). Thereafter, the fifty thousand (50,000) 
shares of the capital stock of Ludwig Vogelstein & Co., 
Inc., referred to in the demand, were transferred to 
the Alien Property Custodian. 

The copartnership of Aron Hirsch & Sohn did not 
“own” any of the shares of stock described in said 
demand and the real owners of the stock were one 
Ludwig Vogelstein and Ernest Hothorn (R. 16, par. 14 
of complaint as amended). Likewise, the stock was not 
“held for, on account of or on behalf of, or for the 
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benefit of” the copartnership within the meaning of 
Section 7 (c) of the Trading with the Enemy Act. 1 

No other demand for any other property or indebt¬ 
edness of the plaintiffs was served on anybody (R. 3, 4; 
par. 12,18). 

Ludwig Vogelstein, the owner of the stock, thereafter 
and on January 6, 1920, purchased the stock from the 
Alien Property Custodian for the sum of $3,076,100.20 
(R. 8), which w’as the same sum as the amount of 
the indebtedness of said Ludwig Vogelstein to the co¬ 
partnership. Upon receipt of this sum, the Alien 
Property Custodian turned back or transferred to Lud¬ 
wig Vogelstein the shares of stock received from the 
firm of Reeves & Todd (R. 4; par. 15 and 16 of com¬ 
plaint). 

On March 15, 1928, the plaintiff copartnership filed 
a notice of claim under Section 9 (b) of the Trading 
with the Enemy Act, as amended by the Settlement of 
War Claims Act of 1928, for all the funds then held 
by the Alien Property Custodian and received from L. 
Vogelstein & Co., Inc., in the amount of $3,076,100.20, 
minus the sum of $145,600, representing an indebted¬ 
ness of the claimant to one Joseph Heller, a citizen of 
Czechoslovakia, to whom said sum was paid with the 
consent of the copartnership (R. 3, 7-9; par. 8 of the 
prayer, and Exhibit “A” attached to complaint). This 
notice of claim recites that the fifty thousand (50,000) 
shares of stock of L. Vogelstein & Co., Inc., were 

deposited by L. Vogelstein, Inc., and its attorneys, 

1 At page 2 of their brief appellants state that Reeves and Todd held 
certificates of stock of L. Vogelstein & Co., Inc., as collateral for the 
amount of any indebtedness of Vogelstein to Aron Hirsch & Sohn to 
be determined after the war. This statement is not supported by 
any allegation in the complaint. It is squarely contradicted by the 
averment of paragraph 14, as amended, set forth above. 
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Reeves & Todd, with the Alien Property Cus¬ 
todian on June 5,1918. Said stock was thereafter 
and on January 6, 1920, purchased by L. Vogel- 
stein & Co., Inc., from the Alien Property Cus¬ 
todian for the total sum of ($3,076,100.20) Three 
million seventy-six thousand one hundred and 
20/100 Dollars, as ultimately paid by L. Vogel- 
stein & Co., Inc., to the Alien Property Custodian, 
and that amount of principal was taken and held, 
and is still held by the Alien Property Custodian 
or is deposited in the Treasury of the United 
States as the property of the said Aron Hirsch 
& Sohn, with the exception of such sums as have 
been turned over to the said Aron Hirsch & Sohn 
under the provisions of the Winslow Act. (R. 8) 

The claim further sets forth: 

The claim herein made by Aron Hirsch & Sohn, 
notice of which Is hereby given, is for the turnover 
to us of all the funds now held by the Alien Prop¬ 
erty Custodian less the amount of $145,600.00, plus 
interest as earned on this sum, which amount 
represents a claim made by a certain Josef Heller, 
a citizen of Czecho-Slovakia, Claim No. 36701, to 
which claim the said Aron Hirsch & Sohn have 
given their assent. 

The claim is subject to the provisions of the 
Settlement of War Claims Act of 1928. 

Claimant hereby specifically consents to the 
withholding by the Alien Property Custodian of 
twenty percentum of the money or other property 
due him or held in his trust under subsection (m) 
of the Settlement of War Claims Act of 1928 and 
the investment of said twenty percentum by the 
Alien Property Custodian in accordance wdth the 
provisions of Section 25 of said Act. (R. 8.) 

Prior to the commencement of this action the Alien 
Property Custodian allowed the claim of March 15, 
1928, and returned to the plaintiff copartnership 80 
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per centum of the moneys described in the notice of 
claim, excluding therefrom the unallocated interest 
earned prior to March 4,1923 (R. 5, 6; par. 22). 

STATUTES INVOLVED. 

The pertinent statutes are the Trading with the 
Enemy Act, approved October 6,1917, and amendments 
thereto (50 USCA Appx.); particularly Sections 
2, 7 (a), (c) and (d); 9 (a), (b), (c), (f) and (m); 
12; 24 (a); 25 (a), (b), (e) and (f); 26 (a), (b), and 
(c); and 28; also Sections 4 (a), (b) and (c), and 8 (a) 
of the Settlement of War Claims Act of 1928, 45 Stat. 
254; the Knox-Porter Peace Resolution (Joint Resolu¬ 
tion of July 2,1931), 42 Stat. 105; the Treaty of Berlin, 
42 Stat. 1939, and Public Resolution 53 of the 73rd 
Congress, 48 Stat. 1267. 

The Trading with the Enemy Act, or that Act as 
amended, will be referred to simply as the “Act,” and 
the Settlement of War Claims Act of 1928 as the “War 
Claims Act”. 

The statutes are collected in the Appendix. 

SUMMARY OF ARGUMENT. 

The dismissal by the District Court of the bill of 
complaint should be sustained because: 

I. This suit is one which the court is powerless to 
entertain, for, being a suit by a German enemy to re¬ 
cover property, it is one to which Congress has not con¬ 
sented. Hence dismissal of the bill was necessary 
irrespective of the merits of the contention that the de¬ 
mand for shares of stock in Ludwig Vogelstein, Inc., 
was unauthorized, upon which erroneous premise the 
appellants predicate their entire argument. 
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Section 9(a) of the Act, contrary to appellants’ con¬ 
tention, constitutes no authority for the return now 
sought. The authorization there is confined to returns 
to and suits by persons not having the status of 
“enemy” or “ally of enemy”. 

The error in the argument of appellants that a lack 
of any administrative determination of their enemy 
status permits treating the property as owned by a 
non-enemv, is apparent from the provisions of the 
original section 9 of the Act, of all amendments thereto, 
and from the provisions of Section 5 of the Knox- 
Porter Peace Resolution. 

The complaint affirmatively discloses that appellants 
have already received everything to which they are 
entitled under the provisions of Section 9 (b), and, 
since there is no statutory authority whatsoever for the 
maintenance of a suit by German enemies for the re¬ 
covery of any further sum, dismissal of the complaint 
was proper and necessary. 

The lack of jurisdiction of the court is also evident 
from the fact that the funds now sought have been de¬ 
posited in the German Special Deposit Account and are, 
as provided by Section 8 (a) of the War Claims Act, 
under the sole control of the Secretary of the Treasury, 
and not of the appellees. 

The appellants are estopped and foreclosed of any 
right to maintain the present action because the remov¬ 
al of these funds from the control of the defendants- 
appellees, was induced by the action of the appellants 
in applying for the allowance of their claim for 80% of 
the property and in consenting to the retention of the 
remaining 20%. 

Congress has withdrawn any consent to a suit by an 
enemy for return of amounts deducted for administra¬ 
tive expenses. 


9 


II. The appellants are barred by the Treaty of Berlin 
from maintaining this suit based upon any claim of il¬ 
legality or irregularity of seizure. 

III. Public Resolution 53 of the 73rd Congress, 48 
Stat. 1267, although no bar to the right of a German 
enemy to have any claim of right, title or interest adju¬ 
dicated, is a bar to any physical payments or returns 
of property in accordance with an adjudication, so long 
as Germany remains in arrears in payments under the 
Debt Funding Agreement of 1930. In this case, there 
is no question of a disputed right, title or interest in 
money or other property. There is, therefore, nothing 
for the trial court to adjudicate, and the complaint 
should be dismissed for want of equity. 

IV. The sufficiency of the demand for the stock of 
Ludwig Vogelstein, Inc., is immaterial (1) because the 
funds now sued for were not seized by the Custodian 
pursuant to that demand, but must be deemed to have 
been voluntarily paid over to him, and (2) because the 
funds sought were paid to the Custodian as the pur¬ 
chase price of stock in which the appellants disclaim 
any interest. The sufficiency of the demand pursuant 
to which the stock was transferred to the Custodian, 
is a question, therefore, which cannot concern these 
appellants. Since they are strangers to the acts of 
■which they complain, the alleged irregularity in proce¬ 
dure is entirely immaterial. 

V. Although it is unnecessary to consider the suffici¬ 
ency thereof, the demand for the shares of stock, con¬ 
trary to appellants’ contentions, was regular and legal¬ 
ly sufficient. It evidences a determination by the Cus¬ 
todian himself that the appellants were enemies. 
Under the Act his signature or that of his agent whom 
he had appointed Managing Director, was not required. 
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The courts have recognized the regularity of demands 
by the Custodian executed in like manner. 

ARGUMENT. 

I. 

The District Court Is Without Jurisdiction, for the 
United States Has Not Consented to Be Sued by a 
German Enemy for the 20%, the Return of Which 
Has Been Postponed by Consent of the Enemy Un¬ 
der Section 9 (m) of the Act. 

At the outset, and irrespective of the merits of the 
controversy, the appellants ’ suit must be recognized as 
one which the court is powerless to entertain, for it is 
one by an enemy to recover the retained 20% of the 
appellants ’ property, as to which the Congress has not 
consented to be sued. 

(a) The Congress Has Not Consented To Be Sued 
By a German Enemy for a Return of 100% of 
His Property. 

In the many cases involving the administration of 
property reduced to possession by the Alien Property 
Custodian, the following principles have been so fre¬ 
quently reiterated that they may be regarded as axio¬ 
matic : 

1. Upon the seizure by the Alien Property Custo- 
i dian or the transfer to him of property held for 
or on behalf of an enemy, every right, title and 
interest therein became vested in the Custodian 
and the power of disposing of such enemy-owned 
property was vested exclusively in Congress. 
United States v. Chemical Foundation , 272 U. S. 
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1; Commercial Trust Co. v. Miller, 262 U. S. 51; 
Woodson v. Deutsche Gold und Silber Scheidean- 
stalt, 292 U. S. 449; Cummings v. Deutsche Bank, 
300 U. S. 115. 

2. A suit against the Alien Property Custodian or 
the Treasurer of the United States, for the re¬ 
turn of property administered under the Trad¬ 
ing with the Enemy Act, may not be entertained 
under any general equity powers. Ex rel. Gold¬ 
schmidt v. Sutherland, 51 F. (2d) 607, cert. den. 
284 U. S. 667; Crone v. Sutherland, 63 F. (2d) 
895. (Decisions by this Court.) 

3. A suit against the Alien Property Custodian 
(now the Attorney General), or the Treasurer 
of the United States under the Trading with the 
Enemy Act, is in substance a suit against the 
United States, may be brought only because the 
Act so provides, and may be maintained only 
under the conditions laid down in the Act. Banco 
Mexicano v. Deutsche Bank. 53 App. D. C. 266, 
289 Fed. 924, affirmed 263 U. S. 591, 602; Syn¬ 
thetic Patents Co. v. Sutherland, 22 F. (2d) 
491, cert. den. 276 U. S. 630; Sturdier v. Suther¬ 
land, 19 F. (2d) 999; Becker Steel Co. v. Cum¬ 
mings, 296 U. S. 74, 78, s. c. 95 F. (2d) 319, 320, 
cert. den. Oct. 10. 1938: Cummings v. Deutsche 
Bank, 300 U. S. 115, 118; Cummings v. Societe 
Suisse Pour Valeurs de Metaux, 85 F. (2d) 287. 

These principles appear to be recognized by the ap¬ 
pellants for they state in their bill of complaint that 
this suit is brought under the Trading with the Enemy 
Act (R. 2), and in Point II of their brief they assert 
the right “to invoke the Trading with the Enemy Act 
to obtain the return of the total property seized.” 

Section 9 of the Act is the only statutory authority 
for suits by former owners to recover property or 
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money in the possession of the Alien Property Custo¬ 
dian or the Treasurer of the United States. Therefore, 
in order to show that this suit may be maintained, it is 
not only necessary for the appellants to point to some 
provision of Section 9 by which Congress has given its 
consent to suit against these defendants, but the com¬ 
plaint must show that these defendants have or should 
have possession of the funds. 

Under Point II, at page 9 of their brief, the appel¬ 
lants contend that the property heretofore not returned 
is properly returnable to them under subsection (a) of 
Section 9. They allege that no proper determination of 
their enemy status had been made and that the prop¬ 
erty therefore may be treated as belonging to a non¬ 
enemy. While we shall show below that the facts al¬ 
leged in the bill of complaint establish that the appel¬ 
lants are strangers to the acts of which they complain, 
and that the alleged irregularity in procedure is utterly 
immaterial, we shall first consider whether the lack of 
a finding contained in a properly executed demand, that 
the appellants were enemies, brings this suit under the 
provisions of subsection (a). 

Subsection (a) provides for the return of the prop¬ 
erty to and suits by “any person not an enemy or ally 
of enemy.” That provision requires reference to the 
definitions of “enemy” and “ally of enemy” contained 
in Section 2 of the Act. Those definitions are factual 
and do not involve any prior “determination” by the 
Alien Property Custodian of enemy status. The prin¬ 
cipal criterion determinative of enemy status is resi¬ 
dence within enemy territory. It is admitted in the 
bill of complaint that the appellants were at the time 
the money was paid over to the Custodian residing 
within enemy territory. They, therefore, clearly were 
in fact enemies within the definition. Their actual 
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status as such is admitted by appellants. Under the 
unambiguous language of subsection (a), Congress has 
not consented to this suit. 

In order to induce a return under subsection (a) of 
Section 9, appellants seek to read additional words into 
the language of the subsection, so that the grant of the 
right to sue may be regarded not to be restricted to 
“any person, not an enemy, or ally of enemy,” but to 
embrace ‘any person not administratively determined 
prior to taking over the property to he an enemy or ally 
of enemy.’ Only by ingrafting that additional condi¬ 
tion into the express words of the statute could the 
United States be held to have consented to a suit by 
these appellants. 

However, since the main purpose of the Trading 
with the Enemy Act ivas to reduce to possession all 
property within the United States owned by enemies or 
allies of the enemy, it would be contrary to the intent 
of Congress to consent to the return of any property 
which, as that here in question, was in fact enemy 
owned and wdiich had actually been transferred to the 
Alien Property Custodian, except under the conditions 
and subject to the limitations imposed by subsection 
(b) of Section 9. 

In the Trading with the Enemy Act as originally 
enacted (40 Stat. 411), no provision was made for the 
return of property to an enemy or ally of enemy. The 
provisions were confined to returns to persons not 
having the status of enemy or ally of enemy, and the 
consent to be sued was limited in like manner. It 
was only later by amendments to the Act 2 that provi¬ 
sions were added permitting returns to be made to 

*By amendments approved July 11, 1919 (41 Stat. 35). June 5, 1920 
(41 Stat. 977), March 4, 1923 (42 Stat. 1511), May 7, 1926 (44 Stat. 
406), and March 10, 1928 (45 Stat. 254). 
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designated classes of enemy claimants to the extent 
Congress deemed proper, and for suits to be filed by 
such claimants. These provisions for returns to enemy 
claimants are in the Act as now in effect grouped under 
subsection (b) of Section 9. Subsection (c) added by 
the amendment of June 5, 1920, granted enemy 
claimants the right to sue for the return of property in 
the restricted amounts for which provision was made 
in the various numbered paragraphs of subsection (b). 
In all of these provisions the property referred to 
embraces all property reduced to possession without 
any qualification as to the method by which possession 
was obtained. 

That Congress prior to amendment of the Act in¬ 
tended to permit property reduced to possession to 
be returned only to persons not having the status of 
enemy or ally of enemy is emphasized by the further 
provision of the original Section 9 of the Act, now 
embodied in subsection (f) thereof, that: 

Except as herein provided, the money or other 
property conveyed, transferred, assigned, deliv¬ 
ered or paid to the Alien Property Custodian, 
shall not be liable to lien, attachment, garnish¬ 
ment, trustee process, or execution, or subject to 
any order or decree of any court. (Italics sup¬ 
plied.) 

Also by the following provision added to Section 7 
(c) by the Amendment of November 4, 1918: 

The sole relief and remedy of any person having 
any claim to any money or other property hereto¬ 
fore or hereafter conveyed, transferred, assigned, 
delivered, or paid over to the Alien Property Cus¬ 
todian, or required so to be, or seized by him 
shall be that provided bv the terms of this 
Act, * * * 


15 


and by the following provision contained from the 
outset in Section 12 of the Act: 

After the end of the war any claim of any enemy 
or of an ally of enemy to any money or other 
property received and held by the alien property 
custodian or deposited in the United States 
treasury, shall be settled as Congress shall 
direct: • * * 

Of these provisions, the one last quoted taken from 
Section 12 of the Act is especially in point. For, by 
Section 12, the Custodian was required to deposit in 
the Treasury of the United States any moneys belong¬ 
ing to the appellants, immediately upon receipt 
thereof. 3 These moneys, therefore, having been de¬ 
posited in the Treasury, Congress had from the outset 
provided that after the end of the war any claim by 
an enemy for their return “shall be settled as Congress 
shall direct.’ ’ 


Any doubt regarding the effectiveness of the seizure 
of property actually reduced to possession and re¬ 
garding the intention of Congress to retain possession 


•'The provisions of Section 12 of the Trading with the Enemy Act. 
by which the Alien Property Custodian was requested Immediately 
to deposit in the Treasury of the United States all moneys received 
under the Trading with the Enemy Act, read as follows: 

“Sec. 12. That all moneys (including checks and drafts payable 
on demand) paid to or received by the Alien Property Custodian 
pursuant to this Act shall be deposited forthwith in the Treasury 
of the United States, and may be invested and reinvested by the 
Secretary of the Treasury in United States bonds or United States 
certificates of indebtedness, under such rules and regulations as 
the President shall prescribe for such deposit, investment, and 
sale of securities; and as soon after the end of the war as the 
President shall deem practicable, such securities shall be sold 
and the proceeds deposited in the Treasury." (Italics supplied.) 

In Executive Order No. 2S13 of February 26, 1918, President Wilson 
gave specific direction for deposit in the Treasury of “all moneys 
• * * paid to or received by the Alien Property Custodian pur¬ 
suant to the Trading with the Enemy Act.” 
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of all enemy-owned property was removed upon adop T 
tion of the Knox-Porter Peace Resolution of June 2, 
1921, 42 Stat. 105, by which the war w’ith Germany was 
officially brought to a close. Section 5 of that Resolu¬ 
tion reads as follows: 

Sec. 5. All property of the Imperial German 
Government, or its successor or successors, and of 
all German nationals, which was, on April 6,1917, 
in or has since that date come into the possession 
or under the control of, or has been the subject of 
a demand by the United States of America or of 
any of its officers, agents, or employees, from any 
source or by any agency whatsoever, * * * shall 
be retained by the United States of America and 
no disposition thereof made, except as shall have 
been heretofore or specifically hereafter shall be 
provided by law until such time as the Imperial 
German Government, and the Imperial and Royal 
Austro-Hungarian Government, or their successor 
or successors, shall have respectively made suit¬ 
able provision for the satisfaction of all claims 
against said Governments respectively, * * * 

This provision of the Peace Resolution in itself 
constituted an effective seizure of all German-owned 
property in the possession or control of the United 
States or any of its officers, agents or employees. Con¬ 
gress in effect affirmed all prior seizures of German- 
owmed property and whatever irregularities may be 
claimed to have existed in connection with such 
seizures must be regarded as cured. 

In amending the Trading with the Enemy Act so as 
to permit returns to enemy claimants under the condi¬ 
tions and limitations laid down in Section 9 (b), Con¬ 
gress at all times had in mind the policy declared in 
Section 5 of the Knox-Porter Peace Resolution of re¬ 
taining enemy property in sufficient measure to assure 
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the satisfaction of all claims against the governments 
of the countries with which we had been at war. This 
was recognized by the Supreme Court in its decision 
in Swiss Insurance Co. v. Miller, 267 U. S. 42 (1925), 
where in discussing the provisions of Section 9 (b), 
and particularly those of Clause 6, which permit re¬ 
turns to be made to enemy partnerships and corpora¬ 
tions entirely owned by subjects or citizens of nations 
other than Germany or Austro-Hungary, the court said 
at page 48: 


• * # There was an obvious purpose to ex¬ 
clude all other individual Germans or Austrians 
from the privileges of the section and it was to 
carry out this exclusion that clause 6 was drafted 
to cover especially the subject of corporations, 
partnerships and associations in -which Germans 
or Austrians should have no interest. It was of a 
piece with the subsequent provision of the 5th sec¬ 
tion of the Joint Resolution of July 2,1921, ending 
the War (42 Stat. 105, 106, c. 40), designed to re¬ 
tain in custody the property of all German and 
Austrian nationals deposited with the Custodian in 
order to aid this country and its nationals in col¬ 
lecting claims for losses against the two enemy 
governments. (Italics supplied.) 

See also Great Northern Ry. Co. v. Sutherland, 273 
U. S. 182,192. 

The policy of Congress asserted in the Peace Resolu¬ 
tion -was adhered to in the amendments to the Trading 
with the Enemy Act effected by the Settlement of War 
Claims Act of 1928, subsequent to the decision of the 
Supreme Court in the case last cited. Prior to passage 
of the War Claims Act, the provisions in subsection (b) 
of Section 9 for returns to enemy claimants, were lim¬ 
ited to those embraced by paragraphs 1 to 11, (41 Stat. 
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35 and 977; 42 Stat. 1511). Under these provisions re¬ 
turns to enemy claimants who were German nationals 
were permitted in full to a limited class of claimants 
designated in paragraphs 3, 3-A, 3-B, 4, 5 and 8 and as 
to all other German claimants were limited by para¬ 
graphs 9,10 and 11 to money or other property not ex¬ 
ceeding $10,000 in value. 

The additional returns authorized to enemy claim¬ 
ants, including German nationals, by the amendments 
inserted in the Trading with the Enemy Act by the War 
Claims Act, are embraced by paragraphs 12 to 22 of 
subsection (b). Under these additional provisions, fur¬ 
ther returns to German enemy claimants were confined 
to 80 per cent of property in excess of $10,000 in value. 
Such additional returns were under the provisions of 
paragraphs 12, 13, 14, and 16, of subsection (b), condi¬ 
tioned upon the execution by the German claimants of 
their written consent to the retention of 20 per cent of 
their property, in accordance with the requirements of 
subsection (m) of Section 9, contemporaneously added 
to the Trading with the Enemy Act. 

Additionally, under Sections 25 (b) and 26 (c) the 
Alien Property Custodian was directed by Congress to 
retain the share attributable to German enemy claim¬ 
ants of the “unallocated interest fund” as defined in 
Section 28 of the Act. 

In Section 25 Congress provided for disposition by 
the Custodian of the 20 per cent of principal and the 
“unallocated” interest so retained. The Custodian was 
directed to invest the unallocated interest and, at the 
request of the Secretary of the Treasury, the 20 per 
cent of principal retained, in participating certificates 
to be issued by the Secretary of the Treasury. Under 
Section 4 (b) (1) of the War Claims Act, Congress 
directed the Secretary of the Treasury to deposit in the 
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German Special Deposit Account all sums so invested 
or transferred by the Alien Property Custodian. By 
Section 4 (c) of the War Claims Act, the Secretary of 
the Treasury was authorized and directed to make pay¬ 
ments out of the Special Deposit Account in a desig¬ 
nated order of priority. While provision was made for 
ultimate repayments to the Custodian and payment by 
him to the German claimants, of the amounts invested 
in participating certificates and deposited in the 
Special Deposit Account, the payments to American 
claimants with respect to awards of the Mixed Claims 
Commission and certain other designated payments, 
had precedence in the established order of priority. 
Congress has never consented to a suit against the Sec¬ 
retary of the Treasury with respect to these moneys. 

By adhering consistently to the purpose of retaining 
possession of sufficient property to assure payments to 
citizens of this country of their claims against Ger¬ 
many, Congress has confirmed the provisions of the 
Knox-Porter Peace Resolution directing that this be 
done. 

We conclude, therefore, that no jurisdiction has been 
bestowed upon any court to entertain a question with 
respect to the manner in which possession of property 
conceded to be German enemy property was obtained. 
This was recognized by Judge Learned Hand in Kahn 
v. Garvan , 263 F. 909, where, after raising the ques¬ 
tion whether avowed enemies might still protest on the 
ground “that the property captured was not within the 
Act, or that the formalities of capture were not ob¬ 
served/ 9 he stated at page 917: 

Such supposed protests can arise, I think, only 
from too narrow an understanding of the scope of 
the act, and leave the rights denied to enemies too 
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tenuous to impose any constitutional limitation on 
the powers of Congress. The purpose was to ac¬ 
complish a swift, certain, and final reduction to 
possession of vast quantities of property involved 
in incredible complication of ownership and inter¬ 
est. That purpose could be accomplished only at 
the sacrifice of much that custom had made sacred; 
with its propriety courts having nothing to do; 
thev mav onlv learn what it was, and consider 
! whether the constitutional limitations were ob¬ 
served. In the latter consideration it is legitimate 
to remember that any initial hearing of an enemy 
would have been a fatuous procedural require¬ 
ment in practice. That the statute is invalid, be¬ 
cause there was no eventual equivalent, seems to 
me a contention which subjects the nation’s powers 
to unreal and scholastic limitation. 

The same conclusion was expressed by the Supreme 
Court in Cummings v. Deutsche Bank, supra, at page 
120, as follows: 

• * # The title acquired by the United States 
was absolute and unaffected by definition of duties 
or limitations upon the power of the Custodian or 
the Treasurer of the United States. Congress re¬ 
served to itself freedom at any time to dispose of 
the property as deemed expedient and right under 
circumstances that might arise during and after 
the war * * * (Italics supplied). 

See also American Exchange National Bank v. Gar- 
van, 273 Fed. 43, 48 (cone, op.); Central Trust Co. v. 
Garvan, 254 U. S. 554, 568; Commercial Trust Co. v. 
Miller, supra, at p. 53; White v. Mechanics Securities 
Corp., 269 U. S. 283, 300; and Henkels v. Sutherland, 
271 U. S. 298, 301. 

These expressions fully support the conclusion an- 
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nounced by Justice Bailey in his memorandum filed No¬ 
vember 22,1937, in the instant proceeding, that (R. 17) : 

The plaintiffs were alien enemies at the time 
their property was seized. This is not a case where 
the property (was that) of one who was not an 
enemy to the government or whose property was 
not subject to seizure. Whether the method of the 
seizure of the plaintiffs’ property was in accord¬ 
ance with the Trading with the Enemy Act does 
not affect the question of their right to recover 
from the defendants. * * * 

Since the complaint affirmatively discloses in para¬ 
graph 22 thereof (R. 5) that appellants have already 
received everything to which they are entitled under 
the provisions of Section 9 (b), and, since appellants 
have by written voluntary agreement consented to the 
retention of 20 per cent of the fund, and since there is 
no statutory authority whatsoever for the maintenance 
of a suit by German enemies for the recovery of any 
further sum, dismissal of the complaint was proper 
and necessary. 

(b) The Congress Has Not Consented to Be Sued By 
Any Claimant for the Return of the 20 Per 
Cent Retained Under Section 9 (m). 

The lack of jurisdiction of the court, moreover, is 
also evident from the fact that the additional funds 
which the appellants seek to recover are under the sole 
control of the Secretary of the Treasury and not of the 
appellees. 

As has been observed, the 20 per cent of moneys with¬ 
held and the unallocated interest were available for 
transfer to the Secretary of the Treasury for deposit 
in the German Special Deposit Account, pursuant to 
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Section 25 of the Act, as amended. The amendment to 
the answer by defendants-appellees (R. 16), by which 
it was set forth that this deposit had been made, of 
course is not before this Court to consider in passing 
upon the motion to dismiss. However, since the com¬ 
plaint does not contain any allegation to the contrary, 
it must be presumed for the purpose of a motion to dis¬ 
miss, that the amounts withheld were in fact trans¬ 
ferred to that account as required by the Act. Speak¬ 
ing of tne statutory requirement of the deposit by the 
Custodian of moneys with the Treasurer, the Court said 
in Kuttroff v. Sutherland, 66 Fed. (2d) 500, 501: “In 
the absence of any proof to the contrary, it is to be pre¬ 
sumed that this deposit was made”. 

With that transfer, administration of these moneys 
by the Alien Property Custodian was terminated for 
the present. None of the moneys so transferred re¬ 
main now under the control of the Custodian. At the 

time of transfer the Secretary of the Treasury was re- 

• * 

quired by the provisions of Section 25 (e) of the 
Trading with the Enemy Act, to issue to the Alien 
Property Custodian interest bearing participating cer¬ 
tificates of a face value equal to the amounts trans¬ 
ferred to him for deposit in the German Special De¬ 
posit Account. Such interest as the appellants may 
have in those certificates is confined, under Section 
25 (f) of the Act, to a pro rata share with other claim¬ 
ants of any payments of interest on or of any repay¬ 
ments under Section 4 (c)(10) and (11) of the War 
Claims Act of the principal invested in the participat¬ 
ing certificates. But with respect to the moneys de¬ 
posited in the Special Deposit Account, the appellants 
would have no right against the Attorney General, as 
successor to the Alien Property Custodian, unless and 
until repayments are made by the Secretary of the 
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Treasury with respect to the participating certificates 
issued to the Custodian in exchange for the transfer of 
these moneys for deposit in that account. And this 
Court knows that, as a consequence of the default of 
the German government, the prospects for these even¬ 
tual repayments are very remote. 

Repayments to the Attorney General of the amounts 
invested in participating certificates under the provi¬ 
sions of subsection (b) of Section 4 of the War Claims 
Act, stand 10th and 11th in the order of priorities of 
payments to be made from the special Deposit Ac¬ 
count. No provision is made for suit either against the 
Secretary of the Treasury or against the Treasurer 
touching these funds. By Section 8 (a) of the War 
Claims Act, Congress gave the Secretary of the Treas¬ 
ury exclusive control over the German Special Deposit 
Account, and his decisions in respect of the funds to be 
paid into and the payments from the account, are “final 
and conclusive”. 

Since the funds deposited in the German Special De¬ 
posit Account are subject to the sole control of the Sec¬ 
retary of the Treasury, neither the Attorney General 
nor the Treasurer, the appellees herein, can be sued for 
their return. 

(c) The Appellants Are Estopped and Foreclosed of 
Any Right to Maintain the Present Action By 
Reason of Having Executed and Filed Their Con¬ 
sent Under Section 9 (m) to the Retention and 
Investment of the 20 Per Cent of Their Prop¬ 
erty Which They Now Seek to Recover. 

The Court’s lack of jurisdiction is further empha¬ 
sized when we state the argument in the language of 
estoppel. 
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The deposit of the 20 per cent in the German Special 
Deposit Account was induced by the action of the ap¬ 
pellants in applying for the allowance of their claim 
for 80 per cent and in consenting to the retention and 
investment of the 20 per cent. Paragraph 8 of the 
claim filed by appellees reads in part as follows: 


The claim is subject to the provisions of the Set¬ 
tlement of War Claims Act of 1928. 

Claimant hereby specifically consents to the with¬ 
holding by the Alien Property Custodian of twenty 
percentum of the money or other property due him 
or held in his trust under subsection (m) 4 of the 
settlement of war claims act of 1928 and the invest¬ 
ment of said twenty percentum by the Alien Prop¬ 
erty Custodian in accordance with the provisions 
of Section 25 of said Act (R. 8). 

As has been observed, by this deposit the 20 per cent 
retained was removed from the control of the appellees 
and was placed under the sole control of the Secretary 
of the Treasury. The appellees’ change of position 
having been caused by the action of the appellants in 
filing their claim and giving their consent, it is sub¬ 
mitted that they are definitely precluded from main¬ 
taining this suit. 

Additionally, it should be observed that the War 
Claims Act, containing the amendments to the Trading 
with the Enemy Act authorizing the return of the 80 


4 Subsection (m) of Section 9 reads as follows: 

(m) No money or other property shall be returned under para¬ 
graphs (12), (13), (14) or (16) of subsection (b) • • • unless 
the person entitled thereto files a written consent to a postponement 
of the return of an amount equal to 20 percentum of the aggregate 
value of such money or other property (at the time, as nearly as may 
be. of the return) as determined by the Alien Property Custodian, 
and the investment of such amount in accordance with the provisions 
of section 25 • * • The amounts so deducted shall be returned 
to the persons entitled thereto as provided in subsection (f) of sec¬ 
tion 25. 
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per cent, followed an understanding reached between 
American claimants against Germany who had re¬ 
ceived, or who might still receive, awards from the 
Mixed Claims Commission, and the German nationals 
whose property had been taken over by the Custodian 
(House Report No. 17, p. 4, and Senate Report No. 273, 
p. 4, 70th Congress, 1st Session). By availing them¬ 
selves of the provisions of the War Claims Act, the ap¬ 
pellants have in effect associated themselves with that 
understanding. 

The Senate Committee on Finance, at page 2 of Sen¬ 
ate Report 273, stated the major problem confronting 
Congress at the time of enactment of the War Claims 
Act, to be: 

1. The need to provide for more immediate pay¬ 
ment to American claimants with respect to 
awards in their favor made by the Mixed Claims 
Commission, since it would require approxi¬ 
mately 61 years before payment in full could be 
made to them were they forced to rely upon 
their distributive share in payments Germany 
has agreed to make with respect to such awards. 

2. The need to provide “for a more immediate re¬ 
turn” of the property of German nationals held 
by the Alien Property Custodian, which “under 
the Knox-Porter Peace Resolution * * • in¬ 
corporated in the Treaty of Berlin, the United 
States unquestionably possessed the right to re¬ 
tain # * * until Germany has made suitable 
provision for the satisfaction of the claims of 
American nationals * # *”, 

and 


3. The need to make provision for payments of 
amounts due the owners of German ships and 
patents and of a radio station seized by the 
United States under legislation other than the 
Trading with the Enemy Act. 
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i Under the plan carried into effect through the pro¬ 
visions of the War Claims Act, it was hoped to make 
definite provision once and for all with respect to set¬ 
tlement of these three groups of claims. To effect that 
result provision was made for the German Special De¬ 
posit Account, referred to above, into which there 
should be deposited, as provided by Section 4 (b) of 
the War Claims Act, not only the 20% of principal and 
the “unallocated” interest retained out of the property 
of German nationals, but also certain sums appropriat¬ 
ed by Congress and the payments Germany had agreed 
to make on account of the awards of the Mixed Claims 
Commission with respect to the claims of the United 
States and its nationals. Additionally, it was provided 
in Section 4 (c) that payments out of the Special De¬ 
posit Account with respect to awards of the Mixed 
Claims Commission to the United States Government 
in its own behalf, should stand last in the order of pri¬ 
ority, thus giving precedence to the payments to the 
Alien Property Custodian and through him to the Ger¬ 
man claimants of the 20% retained and of the “unallo¬ 
cated” interest invested in participating certificates 
and of interest on the investment of the 20%. 

(d) The Congress Has Withdrawn Any Consent to 
a Suit By An Enemy for Return of Amounts 
Deducted for Administrative Expenses and Has 
Never Consented to a Suit By a German Enemy 
for “Unallocated Interest”. 

In so far as this suit is one for the recovery of admin¬ 
istrative expenses which have been deducted in connec¬ 
tion with the 80% returned to the appellants and the 
returns made to them under the Winslow Amendment 
to the Act, the suit is definitely barred by the provisions 
of Section 24 (a) of the Trading with the Enemy Act, 


as amended by the Act of March 28, 1934 (48 Stat. 
510). In Woodson v. Deutsche Gold und Silber Schei- 
deanstdlt, supra, the Supreme Court, after referring 
to the provision of Section 12 of the Trading with the 
Enemy Act, whereby Congress declared that after the 
end of the war any claim of any enemy to recover 
money or property received and held by the Custodian 
or deposited in the United States Treasury “shall be 
settled as Congress shall direct”, said at page 454: 

The original Act, coupled with the later Acts of 
March 4, 1923, and May 16, 1928, plainly discloses 
a reservation to Congress of power to appropriate 
the property seized or its proceeds, as far as might 
be deemed necessary, to the payment of expenses 
incurred in the seizure and subsequent administra¬ 
tion. * * * As respects property or proceeds so 
retained by the Custodian there is no room to doubt 
that Congress had full power to cause it to be ap¬ 
plied to the payment of such expenses. And, of 
course, Congress had ample power to ratify deduc¬ 
tions made by the Custodian to cover such ex¬ 
penses. This is in effect what was done by the Act 
of March 28,1934 * • 

In Point VIII of their brief, appellants contend that 
Section 26 (c) constitutes no bar to recovery of “unal¬ 
located” interest. It is obvious, however, from the dis¬ 
cussion under (b) above, that Section 26 (c) does con¬ 
stitute a bar in the sense that upon investment of the 
“unallocated interest” in participating certificates, as 
directed in the subsection, and the deposit of the 
amount so invested in the German Special Deposit Ac¬ 
count, as directed by Section 4 (b) of the War Claims 
Act, the money was placed under the sole control of 
the Secretary of the Treasury and no suit with respect 
to its return could be brought against the appellees. 
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In common with all other contentions made by the 
appellants, their argument under Point VIII in their 
brief, is predicated upon the premise, shown under V 
below to be erroneous, that the property was illegally 
seized. 


n. 

The Appellants Are Barred By the Treaty of Berlin 
from Maintaining This Suit Based Upon Any Claim 
of Illegality or Irregularity of Seizure. 

Although it is a sufficient answer to the appellants’ 
claim of irregularity in the procedure of capture, that 
the court has no jurisdiction to consider it, however 
meritorious, and that, in any event, the Congress in the 
Knox-Porter Peace Resolution ratified all seizures of 
German property, “illegal” and otherwise, there is an¬ 
other bar to their suit. Under the Treaty of Berlin, 
the appellants as German nationals have no standing 
to urge such a point in this or any other American 
court. 

The provisions of the Treaty of Versailles, carried 
into the Treaty of Berlin, confirmed on behalf of Ger¬ 
many and her nationals all of the acts of the Alien 
Property Custodian of the United States and expressly 
provide that all acts and transactions of the Custodian 
in his dealings with the property of German nationals 
shall be, for all purposes, a sealed book not to be opened 
or examined for any purpose not expressly ordered 
by the Congress. The Joint Resolution of Congress of 
July 2, 1921, (c. 40, 42 Stat. 105), which declared the 
war to be at an end, expressly reserved all war rights 
of the United States, or rights stipulated for the bene¬ 
fit of the United States by the Treaty of Versailles, “or 
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to which it is entitled by virtue of any Act or Acts of 
Congress; or otherwise.’’ 

The Treaty of Berlin concluded between the United 
States and Germany on August 25, 1921, and pro¬ 
claimed on November 14, 1921 (42 Stat. 1939), express¬ 
ly reserved on behalf of the United States all of the 
beneficial provisions of the Treaty of Versailles and 
particularly those defined in Section I of Part IV, and 
Parts V, VI, VIII, IX, X, XI, XII, XIV, and XV. 
Paragraph (d) of Article 297, Section IV, Part X, of 
the Treaty of Versailles provided that “all the excep¬ 
tional war measures, or measures of transfer, or acts 
done or to be done in execution of such measures,” 
should be considered as final and binding upon Ger¬ 
many and her nationals ; and paragraph 1 of the Annex 
to Section IV, Part X, of said Treaty provides: 

In accordance with the provisions of Article 
297, paragraph (d), the validity of vesting orders 
and of orders for the winding up of businesses or 
companies, and of any other orders, directions, 
decisions or instructions of anv court or anv de- 
partment of the Government of any of the High 
Contracting Parties made or given, or purporting 
to be made or given, in pursuance of war legisla¬ 
tion with regard to enemy property, rights and in¬ 
terests is confirmed. The interests of all persons 
shall be regarded as having been effectively dealt 
with by any order, direction, decision or instruction 
dealing with property in which they may be inter¬ 
ested, whether or not such interests are specifically 
mentioned in the order, direction, decision or in¬ 
struction. No question shall be raised as to the 
regularity of a transfer of any property, rights or 
interests dealt with in pursuance of any such order, 
direction, decision or instruction. Every action 
taken with regard to any property, business, or 
company, whether as regards its investigation, 
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sequestration, compulsory administration, use, 
requisition, supervision, or winding up, the sale or 
management of property, rights or interests, the 
collection or discharge of debts, the payment of 
costs, charges or expenses, or any other matter 
whatsoever, in pursuance of orders, directions, de¬ 
cisions, or instructions of any court or of any de¬ 
partment of the Government of any of the High 
Contracting Parties, made or given, or purporting 
to be made or given, in pursuance of war legisla¬ 
tion with regard to enemy property , rights or in¬ 
terests, is confirmed. * * * 

Paragraph 3 of the same Annex provides: 

In Article 297 and this Annex the expression 
“exceptional war measures” includes measures of 
all kinds, legislative, administrative, judicial, or 
others, that have been taken or will be taken here¬ 
after with regard to enemy property, and which 
have had or will have the effect of removing from 
the proprietors the power of disposition over their 
property, though without affecting the ownership, 
such as measures of supervision, or compulsory 
administration, and of sequestration; or measures 
which have had or will have as an object the seizure 
of, the use of, or the interference with enemy as¬ 
sets, for whatsoever motive, under whatsoever 
form or in whatsoever place. Acts in the execu¬ 
tion of these measures include all detentions, in¬ 
structions, orders or decrees of Government de¬ 
partments or courts applying these measures to 
enemy property, as well as acts performed by any 
person connected with the administration or the 
supervision of enemy property, such as the pay¬ 
ment of debts, the collecting of credits, the pav- 

.• ment of any costs, charges, or expenses, or the col¬ 
lecting of fees. ( Italics supplied.) 

A number of suits have been instituted by German 
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nationals questioning the validity of transfers of their 
sequestered property by the Custodian and in each in¬ 
stance the Court has sustained a motion to dismiss the 
suit, holding that the claim was barred by Article 297 
of the Treaty of Versailles. Lang v. Wingrave, 295 
Fed. 565 (1924); Klein, et al. v. Palmer, et al., 18 Fed. 
(2d) 932 (1927); Munich Reinsurance Co. v. First Re¬ 
insurance Co. of Hartford, 300 Fed. 345 (1924), 
affirmed by the United States Circuit Court of Appeals 
for the 2nd Circuit, 6 F. (2d) 742 (1925); appeal dis¬ 
missed, 273 U. S. 666 (1927); see United States v. 
Chemical Foundation, supra, at page 11 (1926). 

To the appellants’ contention that the provisions of 
the Treaty of Berlin which preclude suit by German 
nationals on pretext of irregularity in capture does not 
apply to “illegal” seizures, we reply that: 

1. The treaty does not distinguish between so-called 
“illegal” and “legal” seizures, but applies to all 
seizures and to all property which has come into 
the possession or control of the United States; 
moreover, this, as well as other treaties of peace, 
necessarily settle all disputes arising out of 
“unlawful” and “illegal” acts of the parties. 

2. The seizure here cannot be considered “illegal” 
because the property that was seized was enemy 
property and subject to seizure under the Trad¬ 
ing with the Enemy Act. 

That after the promulgation of the Treaty of Berlin 
in 1921 there could be no such thing as an illegal or ir¬ 
regular seizure of the property of a German national 
prior to the date of the Knox-Porter Peace Resolution 
is established by a principle which goes back to the very 
founding of the republic. As stated by Mr. Justice 
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Chase, speaking for the Supreme Court, in Ware v. 

Hylton, 3 Dallas, 199, 229 (1796): 

It is admitted, that Virginia could not confiscate 
private debts, without a violation of the modern 
law of nations, yet if, in fact she has so done, the 
law is obligatory on all the citizens of Virginia and 
on her courts of justice; and in my opinion, on all 
the courts of the United States. If Virginia, by 
such conduct, violated the law of nations, she was 
answerable to Great Britain, and such injury could 
only be redressed in the treaty of peace. 




I apprehend, that the treaty of peace abolishes 
the subject of the war, and that after peace is 
concluded, neither the matter in dispute, nor the 
conduct of either party, during the war, can ever 
be revived, or brought into contest again. All 
violences, injuries or damages sustained by the 
government or people of either, during the war, 
are buried in oblivion; and all those things are 
implied by the very treaty of peace; and therefore, 
not necessary to be expressed. Hence, it follows, 
that the restitution of, or compensation for, Brit¬ 
ish property confiscated or extinguished, during 
the war, by any of the United States, could only 
be provided for by the treaty of peace; and if there 
had been no provision respecting these subjects, 
in the treaty, they could not be agitated after the 
treaty by the British government, much less by 
her subjects in courts of justice. If a nation, 

i during a war, conducts herself contrary to the law 
of nations, and no notice is taken of such conduct 
in the treaty of peace, it is thereby so far con¬ 
sidered lawful, as never afterwards to be revived, 
or to be a subject of complaint. 

Nothing in the article by Professor Borchard re- 
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ferred to in the appellants’ brief (p. 25) weighs against 
the Government’s position. Mr. Borchard’s discus¬ 
sion is directed to disprove the possibility that Article 
170 of the Treaty of Versailles might impose some obli¬ 
gation upon the United States not to export arms to 
Germany. This is a far cry from arguing that the 
United States did not receive the benefits and immuni¬ 
ties expressly enumerated in the Treaties, especially 
those which necessarily accord with the terms of the 
Peace Resolution also incorporated in the Berlin 
Treaty. 

No “specific designation by the Executive” as 
argued by the appellants (brief, p. 25) was necessary 
to breathe life into the organ created by the Congress 
in the Peace Resolution and by the Executive and the 
Senate in the exercise of the treaty-making power. 
For, as stated by the Chief Justice in Valentine v. 
United States, 299 U. S. 5 at pp. 10-11: 

The Constitution declares a treaty to be the law 
of the land. It is consequently, as Chief Justice 
Marshall said in Foster v. Neilson, 2 Pet. 253, 314, 
7 L. ed. 415, 435, “to be regarded in courts of jus¬ 
tice as equivalent to an act of the legislature, when¬ 
ever it operates of itself without the aid of any 
legislative provision.” See, also, Head Money 
Cases (Edye v. Robertson), 112 U. S. 580, 598, 28 
L. ed. 798, 803, 5 S. Ct. 247; United States v. 
Rauscher, supra (119 U. S. p. 418, 30 L. ed. 428, 
7 S. Ct. 234). 

See also Asakura v. Seattle, 265 U. S. 332. 

The appellants’ suggestion (brief, p. 27) that the 
Government’s interpretation of the Treaty would 
render it “unconstitutional” can not be seriously con¬ 
sidered. Even assuming the possibility that a treaty 
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could be “unconstitutional’’ in such a sense, 5 the ap¬ 
pellants are not only non-resident aliens, 6 but are alien 
enemies as to whose property the United States may 
act without constitutional limitations. Cummings v. 
Deutsche Bank, supra, at page 120. 

ILL 

The Payment Prayed for By Appellants Is Forbidden 
By Public Resolution 53 of the 73rd Congress (48 
Stat. 1267). 

There is, moreover, still another bar to the relief 
asked by the appellants. Since the complaint in this 
suit was filed, there has been passed by Congress and 
approved by the President on June 27, 1934, Public 
Resolution No. 53, postponing further returns of prop¬ 
erty and payments of money to German nationals 
under the Trading with the Enemy Act and the Settle¬ 
ment of War Claims Act because of Germany’s default 
in payments under the debt-funding agreement of 1930. 

In the preamble to the Resolution reference is made 
to (1) the Knox-Porter Peace Resolution of July 2, 
1921, which provided for retention of all sequestered 
property of the German Government and of German 
nationals until the German Government shall have 
provided for the satisfaction of claims against it, (2) 
the incorporation of the provisions of the Peace Reso¬ 
lution in the Peace Treaty with Germany, (3) the estab¬ 
lishment of the Mixed Claims Commission, (4) the 
debt-funding agreement between Germany and the 
United States of June 30, 1930, by which Germany 

®cf. De Geoffroy v. Riggs. 133 U. S. 258, 267; Missouri v. Holland. 
252 U. S. 416, 433; and United States v. Curtiss-Wright Export Cor¬ 
poration. 299 U. S. 255, 318. 

• cf. United States v. Curtiss-Wright Export Corporation, supra, 318. 
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agreed to pay stated amounts annually in satisfaction 
of her obligations on account of awards of the Mixed 
Claims Commission, and (5) Germany’s default in 
making these payments. 

In the body of the Resolution it is provided that “so 
long as Germany is in arrears * * * all payments * # # 
authorized or directed to be made under the Trading 
with the Enemy Act, as amended, or the Settlement of 
War Claims Act of 1928, as amended, * # * whether or 
not a judgment or decree has been entered with respect 
thereof, shall be postponed, and the money or property, 
or the income * • • reserved: ’ The Resolution gives 
the President power to remove the restrictions “as to 
any of the cases or classes of cases in relation to which 
payments * * * have been postponed” and to determine 
“the period or periods in which Germany is in ar¬ 
rears.” 

The President has issued Executive Orders Nos. 
6981 and 7111 of March 2 and July 22, 1935, respec¬ 
tively, for the purpose of removing, as to non-German 
nationals, certain of the restrictions imposed. Neither 
of these Executive Orders removes the restrictions 
upon payments to a German copartnership or the mem¬ 
bers thereof who were and have remained German 
nationals. 

Justice Bailey in his memorandum of November 22, 
1937, in the instant proceeding (R. 17), stated that the 
right of appellants to recover is barred by the terms 
of the Public Resolution. The Supreme Court had 
previously decided Cummings v. Deutsche Bank, supra, 
in which the Court had sustained the application of 
Public Resolution 53 to postponements of payment to 
a German enemy corporation against its claim of a 
“vested” right to the money. The Court held that 
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while Congress had not withdrawn consent to be sued 
and therefore had not withdrawn the jurisdiction of 
the trial court to entertain a suit by a former German 
enemy as expressly permitted by Section 9, any return 
to the former German enemy was nevertheless effec¬ 
tively postponed so long as Germany remained in ar¬ 
rears in meeting her obligations. From this it is evi¬ 
dent that the Resolution, although no bar to the right 
of a German enemy to have any claim of right, title 
or interest adjudicated, is a bar to any physical pay¬ 
ments or returns of property in accordance with an 
adjudication, so long as Germany remains in arrears. 

In this case, there is no question of a disputed right, 
title or interest in any money or property, and there is 
nothing for the trial court to adjudicate. Were this 
Resolution the only defense of the Government, the 
complaint should be dismissed, not for want of juris¬ 
diction, but for want of equity. 

The appellants’ argument in Point I that the Reso¬ 
lution is not applicable to property “illegally” seized 
involves a non-sequitur. From the premise that the 
Resolution could not apply to property of American 
citizens illegally seized, they argue that it can not 
apply to property of German nationals, illegally seized. 
The appellants overlook, however, the fact that the 
Resolution must be interpreted only in connection with 
the Executive Orders defining the categories of claim¬ 
ants as to whom the restrictions are effective. 

Likewise, the appellants’ assumption of “illegality” 
in the seizure is untenable, as we have pointed out in 
Point II above, for the reason that under the Treaty, 
there can be no such thing as an “illegal” seizure 
during the war of German property. But even if that 
were not true, the Resolution nevertheless is effective 
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as to all German nationals, irrespective of how the 
property or money was acquired by the Custodian or 
the Treasurer. 

The appellants ’ misconception may result from a 
failure to realize that the Resolution is applicable not 
only to returns under the Trading with the Enemy 
Act but to payments under the War Claims Act as 
well. The War Claims Act contains many more pro¬ 
visions than those which are amendatory of the Trad¬ 
ing with the Enemy Act. Only the latter are admin¬ 
istered by the Attorney General and the others are 
administered by the Secretary of the Treasury. 7 

Public Resolution 53 applies equally to all payments 
authorized to be made to German nationals by the 
Secretary of the Treasury under §4 (c) of the Set¬ 
tlement of War Claims Act as follows: 

(6) To pay amounts determined by the Secre¬ 
tary of the Treasury to be payable in respect of the 
tentative awards of the Arbiter, in accordance with 
the provisions of subsection (s) of section 3 (re¬ 
lating to awards for ships, patents, and radio sta¬ 
tions) ; 

(7) To pay to German nationals such amounts 
as will make the aggregate payments equal to 50 
per centum of the amounts awarded under sec¬ 
tion 3 (on account of ships, patents, and radio sta¬ 
tions). Payments authorized by this paragraph or 
paragraph (6) may, to the extent of funds avail¬ 
able under the provisions of subsection (d) of this 
section, be made whether or not the payments 
under paragraphs (1) to (5), inclusive, of this 
subsection have been completed; 

• •••*••• 

7 This is the reason why §3 of Executive Order No. 6981 provides 
that the qualification of claimants to money held in the German 
Special Deposit Account and other deposit accounts shall be that de* 
termined by the Secretary of the Treasury. 
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(9) To pay the accrued interest payable under 
subsection (c) of section 2 (in respect of awards 
of the Mixed Claims Commission) and subsection 
(h) of section 3 (in respect of awards to German 
nationals); 

(10) To make such payments as are necessary 
(A) to repay the amounts invested by the Alien 
Property Custodian under subsection (a) of sec¬ 
tion 25 of the Trading with the Enemy Act, as 
amended (relating to the investment of 20 per 
centum of German property temporarily with¬ 
held), (B) to pay amounts equal to the difference 
between the aggregate payments (in respect of 
claims of German nationals) authorized by subsec¬ 
tions (g) and (h) of section 3 and the amounts pre¬ 
viously paid in respect thereof, and (C) to pay 
amounts equal to the difference between the aggre¬ 
gate payments (in respect of awards of the Mixed 
Claims Commission) authorized by subsections (b) 
and (c) of section 2, and the amounts previously 
paid in respect thereof. If funds available are not 
sufficient to make the total payments authorized 
by this paragraph, the amount of payments made 
from time to time shall be apportioned among the 
payments authorized under clauses (A), (B), and 
(C) according to the aggregate amount remaining 
unpaid under each clause; * • • 

The ships, patents and radio stations referred to in 
subdivisions 6 and 7 were never sequestered as 
“enemy” property by the Custodian under the Trading 
with the Enemy Act, but were taken over by the Gov¬ 
ernment with the intention to acquire title to them and 
pay for their use. No question of enemy or non-enemy 
status or of legal or illegal seizure can enter into the 
application of the Resolution to these and other pay¬ 
ments provided for by the War Claims Act which are 
not amendatory of the Trading with the Enemy Act. 

The Resolution and the executive orders are based 
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not only on the war and treaty powers, but also upon 
the plenary power of the Congress and the Executive 
over international relations. Considerations of irregu¬ 
larity in procedure in the acquisition of the property 
do not merit serious consideration by the Court. 


IV. 


The Sufficiency of the Demand Is Immaterial Because 
the Fund Now Sued for Was Voluntarily Paid Over 
to the Alien Property Custodian and This Payment 
Was Made as the Purchase Price for Stock in 
Which the Appellants Had No Interest. 

The moneys now credited to the account in the 
name of the appellants were paid over to the 
Custodian by a debtor of the partnership as the pur¬ 
chase price of certain shares of stock (R. 8). For 
all the interest the appellants have in these moneys, 
they must be deemed to have been voluntarily sur¬ 
rendered. It is, therefore, immaterial whether or not 
the demand for the stock was regular. As we have 
pointed out in the Statement of Facts, supra, p. 4, 
the complaint expressly, and in no uncertain terms, 
alleges that the appellants had no right, title or inter¬ 
est in the stock of L. Vogelstein, Inc., which was the 
subject of the allegedly irregular demand set forth in 
Exhibit “B”, attached to the complaint (R. 16; par. 
14, as amended). But assuming for the sake of argu¬ 
ment that the true facts are as stated in the appellants’ 
brief (p. 2) that the stock was actually held for the 
benefit of the partnership as collateral to secure the in¬ 
debtedness of Vogelstein, it would nevertheless be im¬ 
material if the demand were irregular. 

The acquisition of enemy-owned property by the Cus- 
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todian is governed by Section 7 of the Act. Subsec¬ 
tion (a) thereof provides, in brief, that any person 
holding or having custody or control of any property 
of or on behalf of an enemy or an ally of an enemy 
shall report the fact to the Custodian. Subsection 
(c) provides that if the President shall so require, 
any such money or property so held shall be trans¬ 
ferred and delivered over to the Custodian or 1 ‘the 
same may be seized by the Alien Property Custodian.” 
Subsection (d) provides that any person holding any 
such property, even if not required to transfer or de¬ 
liver the same under the provisions of subsection (c), 
might voluntarily transfer or deliver it to the Cus¬ 
todian. Subsection (d) reads: 

If not required to pay, convey, transfer, assign, 
or deliver under the provisions of subsection (c) 
hereof, any person not an enemy or ally of enemy 
who owes to, or holds for, or on account of, or on 
behalf of, or for the benefit of an enemy or of an 
ally of enemy not holding a license granted by the 
President hereunder, any money or other property, 
or to whom any obligation or form of liability to 
such enemy or ally of enemy is presented for pay¬ 
ment, may, at his option, with the consent of the 
President, pay, convey, transfer, assign, or de¬ 
liver to the Alien Property Custodian said money 
or other property under such rules and regulations 
as the President shall prescribe. 

Paragraph XXIX of Executive Order No. 2729-A of 
October 12, 1917, and paragraph XXX thereof, as 
amended by Executive Order No. 2801 of February 5, 
1918, vested in the Alien Property Custodian the execu¬ 
tive administration of all the provisions of subsections 
(a), (c) and (d) of Section 7, and made the voluntary 
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delivery of property subject to the consent of the Cus¬ 
todian. 

It is thus apparent that the Custodian might legally 
acquire enemy property not only by demand and 
seizure but by voluntary transfer, assignment or de¬ 
livery to him. This is confirmed by the wording of the 
introductory paragraph to Section 9 (b) providing for 
the determination by the President of the status of the 
owner of property “at the time such money or other 
property was required to be so conveyed, transferred, 
assigned, delivered, or paid to the Alien Property Cus¬ 
todian or at the time when it was voluntarily delivered 
to him or was seized by him. ,, 

The appellants seek to apply to a seizure of property 
by the Custodian effected through actual delivery of the 
property to him, the principles determinative of title to 
property through mere service of a demand without re¬ 
ducing the property to possession. This is apparent 
from the citation at page 20 of their brief, of Suther¬ 
land v. Guaranty Trust Co., 11 F. (2d) 696; and Hunter 
v. Central Trust Co., 17 F. (2d) 174. In both of these 
cases the question -was whether upon mere service of a 
demand, title to the property had vested in the Cus¬ 
todian without actual transfer to him of the property. 
Appellants also cite Isenberg v. Trent Trust Co., 26 F. 
(2d) 609 (Brief, p. 19). In that case the considera¬ 
tion of demands by the Custodian was collateral to liti¬ 
gation between private parties. The United States was 
not a party and it does not appear that the precise ques¬ 
tion here presented was thoroughly considered by the 
court; nor that the provisions of the Peace Resolution 
and the Treaties were brought to its attention. The 
Court held that demands served by the Custodian upon 
parties not in possession of the property, did not effect 
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seizure thereof. In so far as inconsistent with the ap¬ 
pellees’ position, it is submitted that the decision is not 
persuasive. 

However, if we take the allegations of the complaint 
that the appellants had no interest in the stock (R. 16) 
at their face value, as indeed we must, then there is no 
reason at all for considering the effect of the demand, 
for what difference does it make to these appellants 
how the Custodian acquired possession of shares, if 
those shares did not belong to them or were not held 
for their benefit? They are strangers to the Custo¬ 
dian’s acts which resulted in his possession of the 
shares and their sale to Vogelstein, and have no more 
right to complain of the seizure than would, for ex¬ 
ample, a debt claimant under Section 9 (a) and (e) to 
complain of the seizure of his debtor’s property. 

Since the fund which the appellants are now attempt¬ 
ing to reach was voluntarily paid by Ludwig Vogelstein 
to the Custodian as the purchase price of stock in which 
the appellants had no interest, it is immaterial whether 
the demand for the stock, as averred in paragraphs 9, 
10 and 11 of the bill of complaint, was or was not regu¬ 
lar. That question is one which could only concern 
Ludwig Vogelstein, and not these appellants. 

V. 

The Demand Was Regular and Legally Sufficient. 

As we have seen, the demand, resulting in the trans¬ 
fer of the stock to the Custodian was, as to these appel¬ 
lants res inter alios acta. But even if they were in a 
position to question the demand, the points urged are 
without merit. 

The short answer to Point III of appellants’ argu- 
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ment (Brief, 2, 11) that J. Lionberger Davis, whose 
name was signed to the demand for the stock had no 
authority to determine that the appellants were enemies 
is the plain fact that the demand evidenced a prior de¬ 
termination by A. Mitchell Palmer, the Alien Property 
Custodian himself- Nowhere does the demand purport 
to evidence any action by Davis on his own authority. 

Likewise to the argument that Davis did not per¬ 
sonally sign the demand, the Government replies that 
there was no requirement of statute, or otherwise, that 
anybody personally sign demands. They could have 
been rubber stamped with equal validity. The only 
effect of a signature was to authenticate the document 
and the authenticity of the demand here was conceded 
by acceptance of its service by Reeves and Todd (R. 
16). No question of its authenticity was raised by the 
appellants until three years after the filing and allow 
ance of their claim under the War Claims Act, which 
was thirteen years after the issuance and acceptance of 
the demand in 1918. 

That A. Mitchell Palmer had authority to appoint 
J. Lionberger Davis as his agent from the moment of 
his own appointment is squarely recognized bv the 
court in Isenberg v. Sherman , 212 Cal. 454 (1931), at 
page 506: 

Appellants also contend that the demands in¬ 
volved herein are invalid because they were not 
signed by the Custodian personally, but were 
signed by “A. Mitchell Palmer, Alien Property 
Custodian, by J. Lionberger Davis, Managing Di¬ 
rector.” Appellants contend that the Custodian 
had no power to delegate his powers, until an Ex¬ 
ecutive Order of February 26,1918, conferred that 
power upon him. It is true that the executive 
order mentioned was the first express recognition 
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of the existence of such a power, but it is obvious 
that such an implied power existed from the mo¬ 
ment of the creation of the office of the Alien Prop¬ 
erty Custodian—otherwise the Custodian would 
have been powerless. It is inconceivable that such 
an officer should not have the power to distribute 
his duties among his subordinates. The point is 
without merit. (Italics supplied.) 

The regularity of demands by the Alien Property 
Custodian as executed by J. L. Davis, Managing Direc¬ 
tor, was also sustained by the District Court for the 
Southern District of New York in the case of Kahn v. 
Garvan, supra, where Judge Learned Hand said at 
page 915: 

The only other points which can be raised as to 
the capture are that the demand was not signed by 
the Alien Property Custodian personally and that 
the daughters were not enemies. As to the first, it 
is covered by section 3 (a) of the Executive Order 
of February 26,1918, unless that be invalid. That 
section authorized a delegation by the President to 
the Alien Property Custodian of his own power to 
delegate, and it is, of course inconceivable that 
such an officer should not have the power to dis¬ 
tribute his duties among his subordinates. 

In that case, as in this, the demand bore the name of 
J. L. Davis, Managing Director. The demand was 
executed and served subsequent to the time of the 
Executive Order of February 26, 1918, as was the de¬ 
mand on Vogelstein. 

It is believed unnecessary to discuss the isolated in- 
stances of departmental disposition of claims cited in 
Points II and III of appellants’ brief. What are there 
referred to as opinions of Attorneys General were not 
formal published opinions, but were inter-departmental 
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communicatons. Thev do not attain the dignity of “ex- 
ecutive construction” as urged (brief, page 9). It does 
not appear from the appellants’ statements of these 
“opinions” that the Attorneys General gave any con¬ 
sideration to the provisions of the Peace Resolution 
or to the Treaty of Berlin, and in so far as the opinions 
are contrary to the unambiguous provisions of the acts 
and treaties, they must be disapproved. 8 

As a matter of fact, the President by Executive Or¬ 
der No. 7163 of August 29, 1935, found it necessary to 
authorize the Attorney General “to revoke or vacate 
any order or orders issued in favor of any claimant or 
claimants in purported pursuance of Section 9” of the 
Act, as amended, which “have been made or allowed 
without authority of law ...” and “to institute any 
suit, counterclaim or other legal proceeding * * * 

deemed necessary * * * for the purpose of reclaim¬ 
ing * * • moneys and properties paid or delivered ” 
pursuant to orders which have been made without au¬ 
thority of law. Cases in this Court where it had been 
found necessary to exercise the power conferred by 
the Executive Order, are those of Societe Suisse pour 
Valeurs de Metaux, supra, and Cummings v. Jensen , 
85 F. (2d) 290. See also Cummings v. Isenberg, 87 F. 
(2d) 489, 496, w r here this court stated it v’as not un¬ 
mindful of a view taken by a former Attorney General 
contrary to that upheld by the court, and In re 
Sielcken’s Estate, 3 N. Y. S. (2d) 793. (Opinion by 
Surrogate Foley). 

* In the claim of Stahl & Ruemcker, the Attorney General in recom¬ 
mending its allowance, specifically stated. “I cannot see that the case 
has the importance in itself as to justify all the discussion and differ¬ 
ence of opinion there has been about it*’, and recommended allowance 
of the claim only if such allowance would not serve as a precedent in 
connection with “other seizures made under the same conditions.” 
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CONCLUSION. 

It is respectfully submitted that the judgment of the 
district court should be affirmed. 

Respectfully submitted, 

Sam E. Whitaker, 

Assistant Attorney General. 

Harry LeRoy Jones, 

Fred Esch, 

Mary Redmond Day, 
Attorneys , Department of Justice , 
Attorneys for Appellees. 



47 


APPENDIX. 

Trading With the Enemy Act, as Amended, 50 U. S. 

C. A. (Appendix). 

Section 2. 

The word “enemy’’ as used herein, shall be deemed 
to mean— 

(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the ter¬ 
ritory (including that occupied by the military and 
naval forces) of any nation with which the United 
States is at war, or resident outside the United States 
and doing business within such territory, and any 
corporation incorporated within such territory of any 
nation with which the United States is at war or in¬ 
corporated within any country other than the United 
States and doing business within such territory . . . 

Section 7. 

(a) . . . Any person in the United States who 
holds or has or shall hold or have custody or control 
of any property beneficial or otherwise, alone or jointly 
with others, of, for, or on behalf of an enemy or ally 
of enemy, . . . and any person in the United States 
who is or shall be indebted in any way to an enemy or 
ally of enemy . . . shall, . . . report the fact to 
the Alien Property Custodian . . . 

(c) If the President shall so require any money or 
other property . . . owing or belonging to or held 
for, by, on account of, or on behalf of, or for the bene¬ 
fit of, an enemy or ally of enemy not holding a license 
granted by the President hereunder, which the Presi- 



48 


dent after investigation shall determine is so owing or 
so belongs or is so held, shall be conveyed, transferred, 
assigned, delivered, or paid over to the Alien Property 
Custodian, or the same may be seized by the Alien 
Property Custodian; and all property thus acquired 
shall be held, administered and disposed of as else¬ 
where provided in this Act . . . 

The sole relief and remedy of any person having 
any claim to any money or other property heretofore 
or hereafter conveyed, transferred, assigned, de¬ 
livered, or paid over to the Alien Property Custodian, 
or required so to be, or seized by him shall be that pro¬ 
vided by the terms of this Act, . . . 

(d) If not required to pay, convey, transfer, assign, 
or deliver under the provisions of subsection (c) 
hereof, any person not an enemy or ally of enemy who 
ow’es to, or holds for, or on account of, or on behalf of, 
or for the benefit of an enemy or of an ally of enemy 
not holding a license granted by the President here¬ 
under, any money or other property, or to whom any 
obligation or form of liability to such enemy or ally 
of enemy is presented for payment, may, at his option, 
with the consent of the President, pay, convey, trans¬ 
fer, assign, or deliver to the alien property custodian 
said money or other property under such rules and 
regulations as the President shall prescribe. 

Section 9. 

(a) Any person not an enemy or ally of enemy, 
claiming any interest, right, or title in any money or 
other property which may have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Prop¬ 
erty Custodian or seized by him hereunder and held 
by him or by the Treasurer of the United States . . . 
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may file with the said custodian a notice of his claim 
. . . and the President, if application is made there¬ 
for by the claimant, may order the payment, convey¬ 
ance, transfer, assignment, or delivery to said claimant 
of the money or other property so held ... If the 
President shall not so order within sixty days after the 
filing of such application or if the claimant shall have 
filed the notice as above required and, shall have made 
no application to the President, said claimant may in¬ 
stitute a suit in equity ... (to which suit the Alien 
Property Custodian or the Treasurer of the United 
States, as the case may be, shall be made a party de¬ 
fendant), to establish the interest, right, title or debt 
so claimed, and if so established the court shall order 
the payment, conveyance, transfer, assignment, or de¬ 
livery to said claimant of the money or other property 
so held by the Alien Property Custodian or by the 
Treasurer of the United States or the interest therein 
to which the court shall determine said claimant is 
entitled. 

(b) In respect of all money or other property con¬ 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United 
States, if the President shall determine that the owner 
thereof at the time such money or other property was 
required to be so conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Custodian or at 
the time when it was voluntarily delivered to him or 
was seized by him was . . . 

(10) A partnership, association, other unincorpo¬ 
rated body of individuals, or corporation, and that it is 
not otherwise entitled to the return of its money or 
other property, or any part thereof, under this section, 
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and that such money or other property, or the proceeds 
thereof, if the same has been converted, does not exceed 
in value the sum of $10,000, or although exceeding in 
value the sum of $10,000, is nevertheless susceptible of 
division, and the part thereof to be returned hereunder 
does not exceed in value the sum of $10,000 j 1 or . . . 

(13) A partnership, association or other unincorpo¬ 
rated body of individuals, having its principal place of 
business at such time within any country other than 
Austria, Hungary, or Austria-Hungary, or a corpora¬ 
tion organized or incorporated within any country 
other than Austria, Hungary, or Austria-Hungary, and 
that the written consent provided for in subsection 
(m) has been filed; 2 or . . . 

Then the President, without any application being 
made therefor, may order the payment, conveyance, 
transfer, assignment, or delivery of such money or 
other property held by the Alien Property Custodian 
or by the Treasurer of the United States, or of the in¬ 
terest therein to which the President shall determine 
such person entitled, either to the said owner or to the 
person by v’hom said property wras conveyed, trans¬ 
ferred, assigned, delivered, or paid over to the Alien 
Property Custodian . . . 

(c) Any person whose money or other property the 
President is authorized to return under the provisions 
of subsection (b) hereof may file notice of claim for the 
return of such money or other property, as provided in 
subsection (a) hereof, and thereafter may make appli¬ 
cation to the President for allowance of such claim 
and/or may institute suit in equity to recover such 
money or other property, as provided in said subsec- 

1 Paragraph 10 was added to Section 9(b) by the Winslow Amend¬ 
ment, Act of March 4, 1923, 42 Stat. 1511. 

3 Paragraph 13 was added by Section 11 of the Settlement of War 
Claims Act of 1928, 45 Stat. 254. 
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tion, and with like effect. The President or the court, 
as the case may be, may make the same determinations 
with respect to citizenship and other relevant facts that 
the President is authorized to make under the provi¬ 
sions of subsection (b) hereof. 3 . . . 

(f) Except as herein provided, the money or other 
property conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian, shall not be liable 
to lien, attachment, garnishment, trustee process, or 
execution, or subject to any order or decree of any 
court. 4 . . . 

(m) No money or other property shall be returned 
under paragraphs (12), (13), (14), or (16) of subsec¬ 
tion (b) or under subsection (g) or (n) or (to the extent 
therein provided) under subsection (p), unless the 
person entitled thereto files a written consent to a post¬ 
ponement of the return of an amount equal to 20 per 
centum of the aggregate value of such money or other 
property (at the time, as nearly as may be, of the re¬ 
turn), as determined by the Alien Property Custodian, 
and the investment of such amount in accordance with 
the provisions of section 25. Such amount shall be de¬ 
ducted from the money to be returned to such person, 
so far as possible, and the balance shall be deducted 
from the proceeds of the sale of so much of the property 
as may be necessary, unless such person pays the bal¬ 
ance to the Alien Property Custodian, except that no 
property shall be so sold prior to the expiration of six 
years from the date of the enactment of the Settlement 
of War Claims Act of 1928 [Act March 10,1928, c. 167] 
without the consent of the person entitled thereto. The 

* Subsection (c) was added by Act of June 5. 1920 (41 Stat. 977). 

♦The provisions of subsection (f) of the Act as now effective were 
contained as part of Section 9 of the Trading with the Enemy Act as 
originally enacted. 40 Stat. 411, without designation as a separate 
subsection. 
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amounts so deducted shall be returned to the persons 
entitled thereto as provided in subsection (f) of section 


25. 5 . . . 


Section 12. 

. . . After the end of the war any claim of any 
enemy or of an ally of enemy to any money or other 
property received and held by the Alien Property Cus¬ 
todian or deposited in the United States Treasury, shall 
be settled as Congress shall direct: . . . 

Section 24. 

(a) ... No claim shall be filed with the Alien 
Property Custodian or allowed by him or by the Presi¬ 
dent of the United States, nor shall any suit be insti¬ 
tuted or maintained against the Alien Property Custo¬ 
dian or the Treasurer of the United States, or the 
United States, under any provisions of law, by any per¬ 
son who was an enemy or ally of enemy as defined in 
the Trading with the Enemy Act, as amended, and no 
allowance of any such claim now pending shall be made, 
nor judgment entered in any such suit heretofore or 
hereafter instituted, for the recovery of any deduction 
or deductions, heretofore or hereafter made by the 
Alien Property Custodian from money or properties, or 
income therefrom held by him or by the Treasurer of 
the United States hereunder, for the general or admin¬ 
istrative expenses of the office of the Alien Property 
Custodian, which deduction or deductions on the collec¬ 
tion of any income do not exceed the sum of two per 
centum of such income or which on the return of any 
moneys or properties or income therefrom, do not ex- 

s Subsection (m) was added by Section 14 of the Settlement of War 
Claims Act of 1928, 45 Stat. 254. 
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ceed the sum of two percentum of the aggregate value 
thereof, at the time or times as nearly as may be, of 
such deduction or deductions, or for the recovery of any 
deduction or deductions heretofore or hereafter made 
by the Alien Property Custodian from money or prop¬ 
erties or income therefrom held by him or by the Treas¬ 
urer of the United States hereunder, for any and all 
necessary expenses incurred and actually disbursed by 
the Alien Property Custodian or by any depositary for 
him in securing the possession, collection or control of 
any such money or properties or income therefrom, or 
in protecting or administering the same, as said general 
or administrative and other expenses and said aggre¬ 
gate value of returned money or properties or income 
therefrom have been heretofore or shall be hereafter 
determined by said Alien Property Custodian.® . . . 

Section 25 J 

(a)(1). The Alien Property Custodian is authorized 
and directed to invest, from time to time upon the re¬ 
quest of the Secretary of the Treasury, out of the funds 
held by the Alien Property Custodian or by the Treas¬ 
urer of the United States for the Alien Property Cus¬ 
todian, an amount not to exceed $40,000,000 in the ag¬ 
gregate, in one or more participating certificates issued 
by the Secretary of the Treasury in accordance with 
the provisions of this section. 

(2) When in the case of any trust written consent 
under subsection (m) of section 9 has been filed, an 
amount equal to the portion of such trust the return of 
which is temporarily postponed under such subsection, 

•Added to Section 24 (a) by Act of March 28, 1934, c. 102, Title 1, 
Section 1, 48 Stat. 978. 

T Section 25 was added by Section 10 of the Settlement of War 
Claims Act of 1928, 45 Stat. 254. 
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shall be credited against the investment made under 
paragraph (1) of this subsection. If the total amount 
so credited is in excess of the amount invested under 
paragraph (1) of this subsection, the excess shall be 
invested by the Alien Property Custodian in accord¬ 
ance with the provisions of this subsection, without re¬ 
gard to the $40,000,000 limitation in paragraph (1) 

(b) The Alien Property Custodian is authorized and 
directed to invest, in one or more participating certifi¬ 
cates issued by the Secretary of the Treasury, out of 
the unallocated interest fund, as defined in sec¬ 
tion 28 . . . 

(1) The sum of $25,000,000. If, after the allocation 
under section 26 has been made, the amount of the unal¬ 
located interest fund allocated to the trust described in 
subsection (c) of such section is found to be in excess 
of $25,000,000, such excess shall be invested by the 
Alien Property Custodian in accordance with the pro¬ 
visions of this subsection . . . 

(2) The balance of such unallocated interest fund 
remaining after the investment provided for in para¬ 
graph (1) and the payment of allocated earnings in ac¬ 
cordance with the provisions of subsection (b) of sec¬ 
tion 26 have been made . . . 

(e) The Secretary of the Treasury is authorized and 
directed to issue to the Alien Property Custodian . . . 
one or more participating certificates, bearing interest 
payable annually, (as nearly as may be) at the rate of 
5 per centum per annum, as evidence of the investment 
by the Alien Property Custodian under subsection (a), 
and one or more non-interest bearing participating cer¬ 
tificates, as evidence of the investment by the Alien 
Property Custodian under subsection (b). All such 
certificates shall evidence a participating interest, in 
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accordance with, and subject to the priorities of, the 
provisions of section 4 of the Settlement of War Claims 
Act of 1928, in the funds in the German Special Deposit 
Account created by such section, except that— 

(1) The United States shall assume no liability, di¬ 
rectly or indirectly, for the payment of any such certifi¬ 
cates, or of the interest thereon, except out of funds in 
such special deposit account available therefor, and all 
such certificates shall so state on their face; and 

(2) Such certificates shall not be transferable, except 
that the Alien Property Custodian may transfer any 
such participating certificate evidencing the interest of 
a substantial number of the owners of the money in¬ 
vested, to a trustee duly appointed by such owners. 

(f) Any amount of principal or interest paid to the 
Alien Property Custodian in accordance with the pro¬ 
visions of subsection (c) of section 4 of the Settlement 
of War Claims Act of 1928 shall be allocated pro rata 
among the persons filing written consents under sub¬ 
section (m) of section 9 of this Act, and the amounts so 
allocated shall be paid to such persons . . . 

Section 26. 8 

(a) The Alien Property Custodian shall allocate 
among the various trusts the funds in the “unallocated 
interest fund” (as defined in section 28) ... 

(b) The Alien Property Custodian, when the alloca¬ 
tion has been made, is authorized and directed to pay to 
each person entitled, in accordance with a final decision 
of a court of the United States or of the District of Co¬ 
lumbia, or of an opinion of the Attorney General, to the 
distribution of any portion of such unallocated interest 

•Section 26 was added by Section 15 of the Settlement of War 
Claims Act of 1928, 45 Stat. 254. 
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fund, the amount allocated to his trust, except as pro¬ 
vided in subsection (c) of this section. 

(c). In the case of persons entitled, under paragraph 
(12), (13), (14), or (16) of subsection (b) of section 9, 
to such return ... an amount equal to the aggregate 
amount allocated to their trusts shall be credited 
against the sum of $25,000,000 invested in participating 
certificates under paragraph (1) of subsection (b) of 
section 25. If the aggregate amount so allocated is in 
excess of $25,000,000, an amount equal to the excess 
shall be invested in the same manner. Upon the repay¬ 
ment of any of the amounts so invested, under the pro¬ 
visions of section 4 of the Settlement of War Claims 
Act of 1928, the amount so repaid shall be distributed 
pro rata among such persons, notwithstanding any re¬ 
ceipts or releases given by them . . . 

Section 28.® 

As used in this Act, the term “unallocated interest 
fund” means the sum of (1) the earnings and profits 
accumulated prior to March 4, 1923, and attributable 
to investments and reinvestments under section 12 by 
the Secretary of the Treasury, plus (2) the earnings 
and profits accumulated on or after March 4, 1923, in 
respect of the earnings and profits referred to in clause 
(1) of this section. 

Settlement of War Claims Act of 1928, 45 Stat. 254. 

Section 4. 

(a) There is hereby created in the Treasury a Ger- 

• Section 28 was added by Section 15 of the Settlement of War 
Claims Act of 1928, 45 Stat. 254. 
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man Special Deposit Account, into which shall be de¬ 
posited all funds hereinafter specified and from which 
shall be disbursed all payments authorized by section 

2 or 3, including the expenses of administration 
authorized under subsections (c) and (m) of section 

3 and subsection (e) of this section. 

(b) The Secretary of the Treasury is authorized 
and directed to deposit in such special deposit 
account— 

(1) All sums invested or transferred by the Alien 
Property Custodian, under the provisions of section 25 
of the Trading with the Enemy Act, as amended; 

(2) The amounts appropriated under the authority 
of section 3 (relating to claims of German nationals); 
and 

(3) All money . . . received, whether before or 
after the enactment of this Act, by the United States in 
respect of claims of the United States against Germany 
on account of the awards of the Mixed Claims Commis¬ 
sion. 

(c) The Secretary of the Treasury is authorized 
and directed, out of the funds in such special deposit 
account, subject to the provisions of subsection (d), 
and in the following order of priority . . . 

( 1 ) . . . 


(7) . . . 

(8) To pay accrued interest upon the participating 
certificates evidencing the amounts invested by the 
Alien Property Custodian under subsection (a) of sec¬ 
tion 25 of the Trading with the Enemy Act, as amended 
(relating to the investment of 20 per centum of German 
property temporarily withheld); . . . 

(9) . . . 
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(10) To make such payments as are necessary (A) to 
repay the amounts invested by the Alien Property Cus¬ 
todian under subsection (a) of section 25 of the Trad¬ 
ing with the Enemy Act, as amended (relating to the 
investment of 20 per centum of German property tem¬ 
porarily withheld) . . . 

(11) To make such payments as are necessary to 
repay the amounts invested by the Alien Property Cus¬ 
todian under subsection (b) of section 25 of the Trad¬ 
ing with the Enemy Act, as amended (relating to the 
investment of the unallocated interest fund) . . . 

(12) To pay into the Treasury as miscellaneous re¬ 
ceipts the amount of the awards of the Mixed Claims 
Commission to the United States on its own behalf on 
account of claims of the United States against 
Germany. 


Section 8. 

(a) Notwithstanding the provisions of section 236 
of the Revised Statutes, as amended, the decisions of 
the Secretary of the Treasury in respect of the funds 
to be paid into the German . . . special deposit ac¬ 
count and of the payments therefrom, shall be final 
and conclusive, and shall not be subject to review by 
any other officer of the United States .... 

Knox-Porter Peace Resolution. 

(Joint Resolution of July 2, 1921, 42 Stat. 105). 

(Pertinent portions quoted at page 16 supra). 


Treaty of Berlin (42 Stat. 1929). 


59 


The United States of America 
and 

Germany: 

Considering that the United States, acting in con¬ 
junction with its co-belligerents, entered into an 
Armistice with Germany on November 11, 1918, in 
order that a Treaty of Peace might be concluded; 

Considering that the Treaty of Versailles was signed 
on June 28, 1919, and came into force according to the 
terms of its Article 440, but has not been ratified by 
the United States; 

Considering that the Congress of the United States 
passed a Joint Resolution, approved by the President 

July 2, 1921, which reads in part as follows: 

• * • 

(Here follow quotations from the Knox-Porter Peace 
Resolution, including the provisions of Section 5 which 
are quoted at page 16 supra). 

ARTICLE I. 

Germany undertakes to accord to the United States, 
and the United States shall have and enjoy, all the 
rights, privileges, indemnities, reparations or ad¬ 
vantages specified in the aforesaid Joint Resolution 
of the Congress of the United States of July 2, 1921, 
including all the rights and advantages stipulated for 
the benefit of the United States in the Treaty of Ver¬ 
sailles which the United States shall fully enjoy not¬ 
withstanding the fact that such Treaty has not been 
ratified by the United States. 

ARTICLE II. 

With a view to defining more particularly the obli- 
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gations of Germany under the foregoing Article with 
respect to certain provisions in the Treaty of Ver¬ 
sailles, it is understood and agreed between the High 
Contracting Parties: 

(1) That the rights and advantages stipulated in 
that Treaty for the benefit of the United States, which 
it is intended the United States shall have and enjoy, 
are those defined in Section 1, of Part IV, and Parts 
V, VI, VIII, IX, X, XI, XII, XIV, and XV. 


Public Resolution 53 of the 73rd Congress, 48 Stat. 1267. 

(Pertinent portions quoted at pages 34, 35 supra). 
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REPLY BRIEF OF APPELLANTS 

The brief of the Appellees is answered by our 
former brief, with the exception of two contentions 
made by the Appellees : 

The first of these contentions is the argument con¬ 
tained under Point IV of the Appellees’ Brief that 
the fund now sued for was voluntarily paid over to 
the Alien Property Custodian; 

The second contention is that the liability of the 
Custodian has been terminated because of the trans¬ 
fer of the funds sued for to the Secretary of the 
Treasury. 

We shall try to answer these contentions con¬ 
secutively. 

The funds were not voluntarily paid over to the 
Alien Property Custodian. These funds repre- 
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sented monies paid to the Alien Property Custo¬ 
dian by one, Ludwig Vogelstein, the real owner of 
the stock seized (paragraph 15 of complaint, R. 4), 

“in order to obtain the return to himself” 

of the shares described in the demand. 

The demand (R. 11) specifically states that the 
Appellants are the owners of this stock. 

It, therefore, appears that in order to get his 
stock back, Vogelstein paid the sum of $3,076,- 
100.20 to the Custodian (R. 4), who, in a demand 
served upon Reeves & Todd, the attorneys for the 
Appellants, asserted that this stock belonged to the 
Appellants. 

In other words, under duress, Vogelstein paid the 
aforesaid sum to the Custodian, the Custodian hav¬ 
ing previously claimed that the stock for which this 
sum was paid belonged to the Appellants. 

Certainly this is not a voluntary payment to the 
Custodian. 

Even if it were a voluntary payment, such pay¬ 
ment would be invalid and gives the Custodian no 
title unless the requisite permission to make such 
payment has been previously obtained as prescribed 
bv Section 7-d of the Trading with the Enemv Act. 

Isenbcrg v. Trent, 26 F. (2d) 609, 612, 
613. * 


There never was any determination bv the Alien 
Property Custodian that the $3,076,100.20 belonged 
to the alien enemy and the case, therefore, falls 
within the rule laid down in Hunter v. Central 
Union Trust Company, 17 F. (2d) 174, and other 
cases cited under Point IV of Appellants’ main 
brief. 

Answering the second contention, that the money 
sued for having been turned over to the Secretary 
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of the Treasury, the present suit cannot be main¬ 
tained, we refer to the case of: 

Becker Steel Co. of America v. Cummings, 
296 U. S. 74, 56 S. Ct. 15, 

in which case the United States Supreme Court 
held that where there has been an illegal seizure, 
the Custodian or Treasurer cannot claim that he 
has disposed of the property or the proceeds there¬ 
of. The Court there said (p. 18): 

“The seizure and detention which the statute 
commands and the denial of any remedy except 
that afforded by section 9(a) would be of 
doubtful constitutionality if the remedy given 
were inadequate to secure to the nonenemy 
owner either the return of his property or com¬ 
pensation for it. See Ilcnkels v. Sutherland, 
.supra; Central Union Trust Co. v. Oarr.au, 
supra , 254 U. S. 554, 566, 569, 41 S. Ct. 214, 
65 L. Ed. 403; Sioehr v. Wallace, supra, 255 
U. S. 239, 246, 41 S. Ct. 293, 65 L. Ed. 604. 
Plainly inadequate would he a remedy which 
could be availed, of only while the Custodian 
or Treasurer continued to retain possession of 
the seized property or its proceeds, and which 
would he lost whenever he disposed of the prop¬ 
erty and proceeds, whether lawfully or not.” 
(Italics ours.) 

Furthermore, in a recent case in the Supreme 
Court of the District of Columbia: 

Morris Stullsaft v. The Alien Property 
Custodian, Law Xo. 7S290, decided in 
1934, 

a judgment was rendered in favor of the plaintiff 
and against the defendant, Alien Property Custo¬ 
dian. The latter claimed he had no funds appli¬ 
cable to the payment of said judgment. The Court 
ordered it paid out of any funds in the Custodian's 
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possession or under his control. The Custodian in¬ 
cumbent withdrew §25,000 from the 20% funds de¬ 
ducted by said Custodian and/or his predecessor in 
office from the property seized, which 20% had 
theretofore been deposited with the German Special 
Deposit Account, United States Treasury. 

Besides, this contention is one that must be 

raised bv wav of an affirmative defense. 

%> * 

Respectfully submitted, 

DEAN HILL STANLEY, 
Attorney for Appellants. 


Otto C. Sommerich, 

Dean Hill Stanley, 

Of Counsel 



